ADR at the GAO – ADR Advice as Law of the Case? 


The GAO offers parties to a protest an evaluative ADR technique called “Outcome Prediction.”  The GAO described the procedure in TyeCom, Inc. B-287321.3; B-287321.4, April 29, 2002, stating:

In outcome prediction ADR, the GAO attorney handling a protest convenes the parties, at their request or at GAO's initiative, and informs the parties what the GAO attorney believes the likely outcome will be, and the reasons for that belief, including the form of corrective action that our Office would likely recommend where the protest is likely to be sustained.  A GAO attorney will engage in this form of ADR only if she or he has a high degree of confidence regarding the outcome.  Where the party predicted to lose the protest takes action obviating the need for a written decision (either the agency taking corrective action or the protester withdrawing the protest), our Office closes the case.  

The ADR proceeding at issue stemmed from an earlier protest by TyeCom’s competitor, ASTI.  After receiving the GAO attorney’s prediction that ASTI’s would succeed in its protest, the Department of Energy reevaluated the proposals consistent with the advised corrective action.  As a result, the DOE awarded the contract to ASTI.  Explaining that “[A]n agency may reasonably rely on such a prediction in implementing corrective action,” the GAO denied TyeCom’s protest.  The GAO’s decision, however, did not rest solely on the ADR advice as grounds for denying the protest.  Rather, it supported its law of the case  (or perhaps “advice of the protest?”) argument with an analysis of the merits.  Accordingly, the GAO impliedly left open the question of whether an agency may reasonably rely on inaccurate or unsupported GAO advice given in an outcome prediction session.  

See http://www.contracts.ogc.doc.gov/cld/rd/gao/2002/B-2873213.html        
