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I.  INTRODUCTION

This appeal arises from the contracting officer's final decision denying Kaiser Marquardt's claim for costs that it incurred during a failure investigation of Ram Air Turbines ("RATs") that Sargent-Fletcher Company ("Sargent-Fletcher") purchased from the Marquardt Co.
 under Purchase Orders 71147 and 71151. Appellant alleges that the Navy is responsible for the costs Kaiser Marquardt incurred during its participation in the failure investigation because 1) Sargent-Fletcher, the prime contractor, was acting as an agent of the Government thereby allowing Kaiser Marquardt to bring a direct appeal against the Government; or 2) the Navy, Sargent-Fletcher, and Kaiser Marquardt entered 

into a “three-way agreement” thereby creating an implied-in-fact contract.  (Tr. 1 – 10,  L. 9).
  Alternatively, Appellant claims that its work on the failure investigation was done as a constructive change to contract No. N00383-90-G-2119, a Basic Ordering Agreement ("BOA") between the Aviation Supply Office ("ASO") and Kaiser Marquardt for the repair and overhaul of RATs.  Complaint, ASBCA 49800, ( 127. 

This appeal should be denied because Appellant participated in the failure investigation as a subcontractor to Sargent-Fletcher, there has been no affirmative sponsorship by the prime contractor, and there is no implied-in-fact contract between  Appellant and Respondent.  Further, Appellant should not recover on the theory that it engaged in the failure investigation as a constructive change to the BOA between ASO and Kaiser Marquardt because ASO never ordered, directed, or authorized anyone from Kaiser Marquardt to engage in a failure analysis.  ASO simply was not involved.

II.  BACKGROUND
1. Contract Nos. N00019-83-C-0195 and N00019-91-C-0170 (the “prime contracts”) were awarded to Sargent-Fletcher corporation by the Navy under Naval Air Systems Command ("NAVAIR") on April 4, 1983, and July 15, 1991, respectively. (G – 001; G-093).

2.  The prime contracts were for the development and production of Aerial Refueling Systems (“ARSs”), which are in-flight fueling systems carried in an external store underneath an A-6 aircraft permitting one aircraft to fuel another in-flight.  Neither of the prime contracts authorized Sargent-Fletcher to act as a purchasing agent for the Navy. (Tr. 1 – 130, L. 1 – 14; G-001; G-093; G-280).

3. The Ram Air Turbine (“RAT”) is a replaceable component of the ARS. The RAT provides power to the ARS so that it is able to pump fuel. (Tr. 2 – 157, L. 8 – 13).  It generates power from the passage of air over its blades causing the blades to rotate. Id.
4. Under its prime contracts with NAVAIR, Sargent-Fletcher entered into subcontracts with Kaiser Marquardt for the development of the RATs.
 (Tr. 2 – 156, L. 2 – 11). Further, Sargent-Fletcher and Kaiser Marquardt entered into a series of purchase orders for production quantities. (Tr. 2 – 156, L. 2 – 7; Tr. 2 - 158, L. 2 - 5).  Among these purchase orders was 71147, which was signed on October 25, 1991, and purchase order 71151, which was signed on October 23, 1991. (G-115 and G-116).  Both of these purchase orders were awarded under prime contract N00019-83-C-0170.

5. The part number 241850 RATs (“1850 RATs”) were developed by Kaiser Marquardt as a component of Sargent Fletcher’s A/A42R-1 ARS.  The A/A42R-1 ARS was delivered to the Navy beginning in 1988. (G-234).

6. The 1850 RAT historically had reliability problems including cork damage, corrosion from sea air, bent high-lead screws, compressed shims and an occasional thrown blade.  (Tr. 2 – 162, L. 3 – 25; Tr. 3 – 57, L. 1 – 6).  In 1989, Kaiser Marquardt, Sargent-Fletcher, and the Navy initiated a failure investigation to determine how to resolve the problems with the 1850 RAT. (Tr. 3 – 57, L. 7 – 12).  Kaiser Marquardt accepted responsibility for the failures and signed a memorandum of agreement with Sargent-Fletcher committing to provide no-cost upgrades for all 1850 RATs previously delivered to the Navy. (Tr. 2 – 47, L. 3 – 9; G-109).  The modifications to the 1850 RATs involved a significant number of changes, including a change in shim thickness, the addition of a flapper valve and the bearings were changed.  (Tr. 2 – 167, L. 15 – 25 through 2 – 168, L. 1 – 11).   

7. The new configuration became the Part Number 241970  (“1970”) RAT.  Kaiser Marquardt changed to the 1970 configuration on its purchase orders with Sargent-Fletcher. (Tr. 2 – 168, L. 18 – 24).  

8. On August 24, 1990, ASO awarded Contract number N00383-90-G-2119, which was a BOA, to the Marquardt Co. to "furnish services including labor, material and parts as may be required to restore to serviceable operating condition [1850 RATs]."  

(G-059).

9. On April 8, 1992, ASO issued a modification to the BOA.  This modification had Kaiser Marquardt upgrade the 1850 configuration RATs to the 1970 configuration during the repair and overhaul process that ASO previously ordered from Kaiser Marquardt on its repair and overhaul contract.  (G-078). 

10. The first available 1970 RATs were upgraded versions (i.e. they were previously 1850 RATs).  (Tr. 3 – 65, L. 8 – 10).  These "upgraded" RATs were shipped to the Navy in December 1992, and were exchanged with the 1850 RATs on A-6 aircraft's ARSs.  Tr. 3 – 65, L. 10 – 15.  

11. In February 1993, within days after the 1970 RATs were placed in the field, the majority of them began to fail creating a serious operational readiness concern. (Tr. 3 – 65, L. 16 – 20; Tr. 3 – 66, L. 2 – 3).  Of particular concern, was that five of these RATs had "thrown blades," a very dangerous problem that could lead to the loss of airplanes and lives. (Tr. 3 – 66, L. 21 – 23; G-140).  As a result, NAVAIR restricted further use of the 1970 configuration in the field.  (Tr. 3 – 122, L. 6 – 9; G-147).  

12. The mean time between failures for the 1970 RATs in the field was less than ten hours.  (Tr. 2 – 47, L. 15 – 19; Tr. 2 – 200, L 13 – 17).

13.  On February 10, 1993, ASO sent a letter to Kaiser Marquardt requesting that it stop shipment because the 1970 RATS had thrown blades and were a safety hazard. Kaiser Marquardt was told to hold the RATs in the Government bonded storage rooms until it was notified to ship the RATs elsewhere. (G-132).

14.  On March 3, 1993, Sargent-Fletcher issued a stop-work order, which prevented Kaiser Marquardt from manufacturing and delivering RATs.  (G-144).

15. In March 1993, the Navy initiated an investigation using technical resources both at NAVAIR headquarters and the field activities.  (Tr. 3 – 46, L. 12 – 14).  Additionally, the Navy instructed Sargent-Fletcher to initiate a failure investigation into the causes of the failures. (Tr. 3 – 46, L. 12 – 14).  Sargent-Fletcher, in turn, called Kaiser Marquardt, its vendor, and requested it to participate in a failure analysis.  (Tr. 2-170, L. 14 -18; Tr. 3 – 47, L. 1 – 6; G-147).

16. On March 12, 1993, ASO issued another contract modification, P00009, requesting Kaiser Marquardt to continue its repair and overhaul of 1850 RATs, but discontinue reconfiguring the 1850 RATs to the 1970 configuration. (G-87). Kaiser Marquardt complied with the change order and the price was renegotiated.

17. Appellant was paid in full for the services it rendered under the ASO BOAs and for the modifications.  (Tr. 1 – 102, L. 11 – 18; Tr. 2 – 54, L. 16 – 18; Tr. 3 – 21, L. 15 – 18; Tr. 3 – 22, L. 11 – 16; Tr. 3 – 43, L. 2 – 6).

18. The investigation into the failures took over one-and-a-half years, from February 1993 until mid-summer, 1994, and was conducted using the collective resources of the Navy, Sargent-Fletcher and Kaiser Marquardt. During this time, individuals from Kaiser-Marquardt, Sargent-Fletcher, and the Navy attended a number of meetings and conducted numerous tests designed to determine why the RATs had failed in flight. At the failure investigation meetings, there were presentations and an open exchange of technical information between the parties. (Tr. 2 - 98, L. 9 – 25; Tr. 2 – 178, L. 

3 – 22).

19. At the failure investigation meetings, Mr. Don Dominic, the Program Manager on the ARS for Sargent-Fletcher, always informed the parties that “any and all direction” would come from him. (Tr. 2 -176, L. 11 - 12).  Mr. Dominic took meeting minutes, and assigned action items after the meetings.  (Tr. 2 – 179, L. 2 – 9).

20. Correspondence regarding responsibility for the failure investigation and the costs of the failure investigation was exchanged between Sargent-Fletcher and Kaiser Marquardt.  (G-151; G-152; G-156; G-157; G-162; G-164; G-169; G-170; G-173; G-177; G-182; G-183; G-190; G-192; G-215; G-218; G-220). Correspondence between Sargent-Fletcher and Kaiser Marquardt often refer to purchase orders 71147 and 71151.  See, e.g., (G-151; G-156; G-169; G-182; G-188).

21. Charges related to the investigation were placed under Job Order Number ("JONO")

3212, the JONO number that Kaiser Marquardt assigned to purchase orders it had with Sargent-Fletcher. (Tr. 1 – 95; L. 5 – 10; Tr. 1 – 105, L. 2 - 12; G-129; G-195).

22. On April 19, 1993, Kaiser Marquardt sent a proposal to Sargent-Fletcher for the failure investigation. Sargent-Fletcher never accepted Kaiser Marquardt’s April 19 proposal.  (Tr. 2 – 187, L. 18 – 24; G – 156).

23. During the failure investigation, Sargent-Fletcher and Kaiser Marquardt had an agreement that if Kaiser Marquardt was found to be at fault regarding the failures, then Kaiser Marquardt would pay for the costs associated with the failure investigation, or, if Sargent-Fletcher was found to be at fault regarding the failures, then Sargent-Fletcher would pay for the costs associated with the failure investigation. (Tr. 2 – 180, L. 2 – 12; Tr. 2 – 191, L. 25 through 2 – 192, 

L. 1 – 11; G-164). This agreement was expressed in a May 7, 1993, letter from Kaiser Marquardt to Sargent-Fletcher.

24. On June 25, 1993, Sargent-Fletcher sent a cure notice to Kaiser Marquardt related to Purchase Orders 71147 and 71151. (G-182).  The notice states that Kaiser Marquardt's RATs "[do] not meet any contractual requirements or reasonable expectations" and requests Kaiser Marquardt to "provide a credible and reliable corrective action plan to remedy the nonperformance conditions."

25. On June 6, 1994, Kaiser Marquardt sent a letter to the Navy, ASO and Sargent-Fletcher stating that it was considering sending a claim to Sargent-Fletcher and the Navy for the costs of the investigation. This is the first letter that Kaiser Marquardt sent to the NAVAIR (other than technical exchanges).  (G-218).  This was the first time ASO and NAVAIR became aware that Kaiser Marquardt was considering charging the Navy for the failures.

26.  On June 24, 1994, Kaiser Marquardt submitted a request for payment to Sargent-Fletcher for costs associated with the failure investigation.  (G-220).  Shortly thereafter, on July 5, 1994, Kaiser Marquardt learned that Sargent-Fletcher had filed for bankruptcy. (G-221).  

27. Subsequently, Kaiser Marquardt filed an “Opposition of Kaiser Marquardt to Debtor’s Motion to Assume and Assign Executory Contracts, and to Reject Executory Contracts” (“Opposition”) with the Bankruptcy Court requesting Flight Refueling, the company assuming Sargent Fletcher’s assets, to recognize Sargent-Fletcher's liabilities related to the RAT.  On August 12, 1994, Robert Huebner, director of marketing for Kaiser Marquardt, submitted a Declaration in support of the Opposition to the Bankruptcy Court.  (G-228).

28. Paragraph four (4) of Mr. Huebner’s Declaration identifies Sargent-Fletcher as the prime contractor:

Kaiser Marquardt is the subcontractor to Sargent-Fletcher, Inc., the debtor in this case.  Sargent-Fletcher was and is the prime contractor in the United States Navy’s Naval Air Command under Contract Number…N0019-83C-0195 and N0019-91C-0170. 

29. Further, in Paragraph eighteen (18) of the Declaration, Mr. Huebner avers that Sargent-Fletcher directed Kaiser Marquardt to participate in the failure investigation:

At the direction of Sargent Fletcher, Kaiser Marquardt conducted analyses


and tests to support the investigation effort, including tear down and analysis of


the entire unit; analysis and testing of individual component parts, including


not only blades, but also lead screws, governor springs, coordinator springs


in the turbine, unit dynamic response testing, off design performance document-


ation, and aircraft flight tests.

30. Shortly after Sargent-Fletcher went bankrupt, Kaiser Marquardt stopped participating in the failure analysis.  (Tr. 3 – 97, L. 4 – 9; 3 – 104, L. 16 – 24).  At this time, the causes of the failures were still not known. (Tr. 2 – 56, L. 4 – 7; Tr. 2 – 99, L. 16 – 25 through 2 – 100, L. 1 – 4; Tr. 2 – 217, L. 3 – 7).

31. On January 11, 1995, Kaiser Marquardt submitted a Request for Payment to the NAVAIR Contracting Officer, Lynda Zelnick.  (G-246). The Contracting Officer advised Appellant that it was not in privity with the Government and denied the claim. (G-235).

32. On January 11, 1995, Kaiser Marquardt submitted a Request for Payment to the ASO Contracting Officer, Ruth Hinton.  (G-246).  Ms. Hinton replied that she was unable to address the merits of Kaiser Marquardt’s claim because Kaiser Marquardt did not identify the change it was seeking compensation for or specify what costs its was claiming was attributable to ASO’s actions.  (G-241).

33. Even after Kaiser Marquardt and Sargent-Fletcher discontinued their participation in the failure investigation, the Navy continued on its own to look for the causes for the RAT failures. The results of the Navy’s internal investigation revealed that the ball bearings Kaiser Marquardt used in the 1970 version of the RAT were underrated and could not bear the loads that the blades imposed upon them. (Tr. 3 – 95, L. 10 – 16; Tr. 3 – 98 L. 11 – 14; G-224; G-225; G-226; G-231; G-234; and G-236).

34. The bearings that were used on the 1970 RAT were Barden 203FF bearings. (G-226).  The duplex pair had a thrust capacity specified by the manufacturer of 2,188 pounds.  Id.  This is well below the 4,096 pound thrust load that was calculated as being encountered in service.  (Tr. 3 – 98 L. 11 – 14; G-225). This prevented the blade from turning to the lower torque position and caused an overspeed condition that was causing one or more blades to be pulled out from centrifugal force resulting in the RAT throwing a blade.  (Tr. 3 – 99, L. 12 – 15; Tr., 3 – 202, L. 4 – 6). This evidence is consistent with what would happen if a bearing froze and the drag prevented the blade from turning to a lower torque position.

35. Since that time, the Navy replaced the bearings in its RATs and the RATs have had minimal reliability problems. (Tr. 3 – 101, L. 6 – 8; Tr. 3 – 103, L. 9 – 18; G-245).

III.  ARGUMENT

A.  NO PRIVITY OF CONTRACT

1.  Appellant, a Subcontractor, Does Not Have Privity of Contract with the Government and the Contractor, Sargent-Fletcher, Has Not Sponsored This Claim
Appellant can not prevail in this action because it participated in the failure investigation as a subcontractor to Sargent-Fletcher.  Subcontractors do not have privity with the Government and may not pursue claims against the Government unless:  1) the prime contractor sponsors the subcontractor's claim, or 2) the prime contractor is considered the Government's agent in procuring the subcontractor's services. United States v. Johnson Controls, 713 F.2d, 1541, 1551 (Fed.Cir. 1983); Lasker-Goldman Corp. v. United States, 4 Cl.Ct. 89 (1983); West State, Inc., ASBCA No. 47971, 95-1 

¶ BCA 27,583 (1995); Erickson Air Crane Co. of Washington. Inc. v. United States, 731 F.2d 810, 814 Fed. Cir. 1984).  In this case, Kaiser Marquardt can show neither.   


a.  Kaiser Marquardt participated in the failure investigation as a subcontractor to Sargent-Fletcher

Kaiser Marquardt participated in the failure investigation as a subcontractor to Sargent Fletcher.  Throughout the failure investigation, the Navy, Sargent-Fletcher, and Kaiser Marquardt all acted in a manner consistent with a Government/prime contractor/subcontractor relationship.  Further, all contemporaneous correspondence supports that there was a Government/prime contractor/subcontractor relationship between the parties, not a three-party agreement.



i.  Kaiser Marquardt acted in a manner consistent with a subcontractor during the failure investigation

Throughout the failure investigation, Kaiser Marquardt’s actions were consistent with those of a subcontractor being directed by a prime contractor to fix a defective product.  The most significant evidence that Kaiser Marquardt was acting as a subcontractor to Sargent-Fletcher is the contracts between Sargent-Fletcher and Kaiser Marquardt.  Purchase Orders 71147 and 71151 required Kaiser Marquardt to produce and deliver RATs to Sargent-Fletcher.  Even without specific provisions in these contracts, these RATs needed to be safe and fit for their intended purpose.
  It is entirely reasonable that when Kaiser Marquardt’s product failed after a very short period of time, that Sargent-Fletcher would compel Kaiser Marquardt to engage in a failure investigation. 

The second most significant evidence that Kaiser Marquardt was acting as a subcontractor to Sargent-Fletcher is the “Declaration of Robert Huebner in Support of Opposition of Kaiser Marquardt to Debtor’s Motion to Assume and Assign Executory Contracts, and to Reject Executory Contracts” (“Declaration”) that Sargent-Fletcher’s Robert Huebner filed with the Bankruptcy Court.  The Declaration and Opposition requested the Bankruptcy Court to recognize Sargent-Fletcher's liabilities related to the RAT.  (G-228).  In Paragraph four (4) of Mr. Huebner’s declaration, he identifies Sargent-Fletcher as the prime contractor:

Kaiser Marquardt is the subcontractor to Sargent-Fletcher, Inc., the debtor

in this case.  Sargent-Fletcher was and is the prime contractor in the United States Navy’s Naval Air Command under Contract Number…N0019-83C-0195 and N0019-91C-0170. (Emphasis Added).
Further, in Paragraph eighteen (18), Mr. Huebner avers that Sargent-Fletcher directed Kaiser Marquardt to participate in the failure investigation: 

 At the direction of Sargent Fletcher, Kaiser Marquardt conducted analyses


and tests to support the investigation effort, including tear down and analysis of


the entire unit; analysis and testing of individual component parts, including


not only blades, but also lead screws, governor springs, coordinator springs


in the turbine, unit dynamic response testing, off design performance document-


ation, and aircraft flight tests.  

Mr. Huebner’s declaration, which was filed with the Bankruptcy Court, is directly contrary to Appellant’s current position that Sargent-Fletcher, Kaiser Marquardt, and the Navy engaged in a three-party agreement whereby the party at fault would pay for the costs of the investigation because Mr. Huebner’s Declaration very simply never mentions any agreement between the Navy, Sargent-Fletcher, and Kaiser Marquardt.
  

Even if the Board does not find the Declaration in support of the Opposition conclusive evidence that Kaiser Marquardt was acting as a subcontractor to Sargent-Fletcher during the failure investigation, there are many other reasons for the Board to find that Kaiser Marquardt was acting as a subcontractor.   

First, correspondence regarding responsibility for the failure investigation and the 

costs of the failure investigation were exchanged between Sargent-Fletcher and Kaiser Marquardt, not between Kaiser Marquardt and the Navy.  (G-151; G-152; G-156; G-157; G-162; G-164; G-169; G-170; G-173; G-177; G-182; G-183; G-190; G-192; G-215; G-218; G-220). Throughout the investigation, the correspondence between Sargent-Fletcher and Kaiser Marquardt refer to the subcontracts, Purchase Orders 71147 and 71151, not a "new" contract.  See, e.g., (G-151; G-156; G-169; G-182; G-188).  The general agreement of the parties was expressed in a May 7, 1993, letter from Kaiser Marquardt to Sargent-Fletcher. This letter states: “SFC must be ready to take responsibility for A-6 RAT problems that are determined to be not Kaiser Marquardt’s responsibility as defined by the contract.”  (Tr. 2 – 192, L. 5 – 11; G-164).  The Navy was not mentioned in this correspondence.  

Not only did Kaiser Marquardt not send letters to the Navy, but it also failed to copy the Navy on letters it sent to Sargent-Fletcher.  John Alfano, Kaiser Marquardt’s director of contracts, stated that copying the United States Navy on correspondence for which it is a subcontractor instead of being a prime contractor is “optional.  It depends on how much we think the person is involved with what is going on.” (Tr. 1 – 63, L. 24 – 25 through 1 – 64, L. 1 – 4).  Thus, Mr. Alfano admitted that Kaiser Marquardt did not think the Navy was involved with what was going on in the failure investigation since Kaiser Marquardt did not directly correspond with the Navy and only copied the Navy on a few letters early in the investigation.  See e.g., (G–151; G-152). It was not until June 6, 1994, a year-and-a-half after Kaiser Marquardt engaged in the investigation, that Kaiser Marquardt first sent a letter to the Navy stating that it was considering sending a claim to Sargent-Fletcher and the Navy for the costs of the investigation.  (G-218). 

Second, Kaiser Marquardt's internal correspondence indicates that it considered 

the failure investigation to be related to its purchase orders with Sargent-Fletcher. Charges related to the investigation were placed under Job Order Number ("JONO")

3212, the JONO number that Kaiser Marquardt assigned to purchase orders it had with 

Sargent-Fletcher. (Tr. 1 – 95; L. 5 – 10; Tr. 1 – 105, L. 2 - 12; Tr. 1 – 155 L. 16 – 25 through 1 – 156, L. 1 – 5; G-129; G-195). 

Finally, consistent with its role as subcontractor, Kaiser Marquardt submitted a claim to Sargent-Fletcher on June 24, 1994.  (G-220).  It was not until Sargent-Fletcher went bankrupt and Kaiser Marquardt was unable to collect from its contractor in Bankruptcy Court that it submitted its claims to the Navy.  (G-221; G-246). 



ii. Sargent-Fletcher acted in a manner consistent with a prime contractor during the failure investigation
Sargent-Fletcher's actions during the failure investigation were consistent with those of a prime contractor directing its vendor to fix a defective product. After the 1970 RATs failed, Sargent-Fletcher’s Don Dominic, who was the program manager on the ARS for Sargent-Fletcher, requested Kaiser Marquardt to participate in the failure investigation because Sargent-Fletcher believed that Kaiser Marquardt was contractually obligated to fix the RAT.  This is because the failures indicated that there were substantial safety issues and performance issues related to the RAT, especially since the RAT was throwing blades, and the amount of time that the RAT lasted in the field was well below the mean time between failure (“MTBF”) Kaiser Marquardt had predicted in its reliability report.  (Tr. 2 – 170, L. 14 – 18; 2 – 173, L. 10 – 13; Tr. 2 – 188, L. 25 through 2 – 189, L. 1 – 7; Tr. 2 – 235, L. 8 – 14; G-112; G-147; G-152). 

Consistent with its role as prime contractor, Sargent-Fletcher coordinated the failure investigation, called meetings, documented action items, and passed them out at the meetings.  (Tr. 2 – 88, L. 5 – 12; Tr. 3 – 69, L. 20 –22; Tr. 3 – 70, L. 12 – 15; Tr. 3 – 60, L. 19 – 23).  For example, Kaiser Marquardt’s Robert Huebner testified that  “[Don Dominic] was putting out the action items for all the inter meetings, the action items were resolved through Dominic and then he – he’d spread out the information to both the Navy, whether it be Alameda, Jerry Stultz, whoever – he was acting as the focal point for some of the action items – or all the action items.” (Tr. 2 – 39, L. 17 – 22).  Additionally, consistent with its role as prime contractor, Sargent-Fletcher would begin meetings with the admonition that all direction would come from Sargent-Fletcher. (Tr. 2 – 176, 

L. 7 – 15).

Also consistent with its role as prime contractor, Don Dominic from Sargent-Fletcher attended meetings between Kaiser Marquardt and Sargent-Fletcher without the Navy being present and attended meetings where the Navy, Kaiser Marquardt and Sargent-Fletcher were all present.  (Tr. 2 – 54, L. 23 – 25; Tr. 2 – 172, L. 1 – 3; Tr. 2 – 189, L. 18 – 20).  At the technical meetings where all three parties were present, contractual issues were very rarely discussed.  (Tr. 2 – 98, L. 21 – 25).  Contractual matters were generally held in a much smaller groups between individuals from Kaiser Marquardt and Sargent-Fletcher.  (Tr. 2 – 178, L. 3 – 22).  

As a prime contractor, Sargent-Fletcher used contractual leverage to compel Kaiser Marquardt to remain in the failure investigation. For example, on June 25, 1993, Sargent-Fletcher sent a cure notice to Kaiser Marquardt related to Purchase Orders 71147 and 71151. (G-182).  The notice states that Kaiser Marquardt's RATs "[do] not meet any contractual requirements or reasonable expectations" and requests Kaiser Marquardt to "provide a credible and reliable corrective action plan to remedy the nonperformance conditions."  

Further, Sargent-Fletcher compelled Kaiser Marquardt to continue participating in the failure investigation when it issued a stop-work order, which prevented Kaiser Marquardt from making any more RATs. (Tr. 1 – 90, L. 8 – 11).  Mr. Alfano testified that he felt compelled to attend failure investigation meetings because Sargent-Fletcher had issued a stop work order.  (Tr. 1 – 90, L. 8 – 11; G – 144).  His understanding was that the stop work prevented Kaiser Marquardt from shipping units and getting paid for work Kaiser Marquardt had done.  (Tr. 1 – 123, L. 10 – 17; Tr. 1 – 56, L. 2 – 25 through 1 – 57, L. 1 – 4).  Similarly, Mr. Huebner testified that:

From Sargent Fletcher we got cure notices, we got stop works, we

got lots of information that really kind of ticked us off. ‘look, we’re

doing what you asked us to do.  We’re running down this failure in-

vestigation.  We’re really sorry that we can’t find the failure as fast

as you want, but it’s being done.  We’re doing as good as we can.  

(Tr. 2 – 39, L. 7 – 13).

Clearly, Kaiser Marquardt participated in the failure investigation because Sargent-Fletcher made it participate. 



iii. The Navy acted in a manner consistent with customer directing the prime contractor to investigate a defective product 
Throughout the failure investigation, NAVAIR's actions were consistent with those of a customer looking to a prime contractor to provide an ARS that conformed to its specifications. The Navy requested Sargent-Fletcher to attend the failure investigation. The Navy informed Sargent-Fletcher that the Navy was holding Sargent-Fletcher accountable for hardware performance of the ARS because Sargent-Fletcher’s product had failed and because the Navy had MTBF specifications in its contracts with Sargent-Fletcher. (Tr. 3 – 66, L. 13 – 16, L. 21 – 25 through 3- 67, L. 1 – 4; Tr. 3 – 81, L. 3 – 10; G-166).

The Navy was an active participant in the investigation because the Navy had experience in repairing RATs.  (Tr. 2 – 174, L. 18 – 24).  Jerry Stultz, NAVAIR’s ARS program manager, testified why the depot was involved in the investigation:

…there was so much evidence that was – was meaningful for the invest-

igation that was coming directly from the rework and overhaul process that 

was occurring at the depot that it would have been silly under any circum-

stances for us not to make that available to the investigators of a problem.  

You know, they were overhauling these things like popcorn and collecting 

data when they would tear them down….


(Tr. 3 – 133 L. 10 – 19).  

The Navy helped Sargent-Fletcher and Kaiser Marquardt and worked together with them to find a solution to the failures.  

During the investigation, the Navy corresponded with Sargent-Fletcher, not Kaiser Marquardt. (Tr. 1 – 97, L. 5 – 11).  The Navy did not direct Kaiser Marquardt to participate in the investigation, nor did the Navy direct Sargent-Fletcher to direct Kaiser-Marquardt to participate.  (Tr. 3 – 135, L. 1 – 3).  Although the Navy and Kaiser Marquardt on occasion contacted each other directly, it was only for an exchange of technical information related to the failure investigation.  See, e.g., (Tr. 3 – 75, L. 3 – 22; G-189).  The Navy was always careful to respect the fact that Sargent-Fletcher was the prime contractor and stood as an intermediary between Kaiser Marquardt and the Navy.  (Tr. 2 – 124, L. 5 – 11).  For example, John Alfano testified that at “[e]very meeting we went to, the Navy got its information from Kaiser Marquardt from Sargent-Fletcher.  That’s what the Navy expected.  That’s what they demanded.  They asked us to submit all documents to Sargent-Fletcher through Don Dominic.”  (Tr. 1 – 116, L. 4 – 9).

b.  Sargent-Fletcher did not sponsor Kaiser-Marquardt’s claim.

As a subcontractor, Kaiser Marquardt’s claim must fail because Sargent-Fletcher did not sponsor its claim.   In Erickson Air Crane Co. of Washington, Inc., the court held that “[a] party in interest whose relationship to the case is that of the ordinary subcontractor may prosecute its claims only through, and with the consent and cooperation of, the prime, and it the prime’s name.” 731 F.2d at 814.  In the present case, Sargent-Fletcher did not sponsor the Appellant’s claim.   Therefore, Appellant’s claim must fail.  

2.  Appellant Can Not Show that the Prime Contractor, Sargent-Fletcher, is  Merely an Agent Between the Government and the Subcontractor. 

Appellant is unable to show that Sargent-Fletcher was an agent between the Government and Kaiser Marquardt.  Under certain unique management contracts with the Government, the Board may find that subcontractor has privity with the Government where the prime contractor is considered the Government's agent in procuring the subcontractor's services. United States v. Johnson Controls, 713 F.2d 1541, 1550 (1983); A & B Foundry, Inc., EBCA No. 118-4-80, 81-1 BCA ¶ 15,161 (1981).  Appeals by subcontractors are rare and only allowed in "rare, exceptional cases." United States v. Johnson Controls, 713 F.2d at 1556; Ormond Incorporated, ASBCA No. 48064, 96-2 BCA ¶ 28,340 (1996); West State Inc., ASBCA NO. 47971, 95-1 BCA ¶ 27583 (1995). 

To establish that the subcontractor is in privity with the Government, three requirements have to be met: 1) prime contractor acted as a purchasing agent to the Government; 2) the agency relationship between the Government and the prime contractor was established by clear contractual consent; and 3) the contract states that the Government is liable to the vendors for the purchase prices. Johnson Controls 713 F.2d at 1551.  

Before undertaking the analysis in Johnson Controls, it is necessary to distinguish under what contract Appellant claims Sargent-Fletcher acted as agent for the Navy: the prime contract and subcontract, in which the Government purchased ARSs from Sargent-Fletcher and Sargent-Fletcher purchased RATs from Kaiser Marquardt; or the alleged implied-in-fact contract, the “three-way” deal between Sargent-Fletcher, Kaiser Marquardt and the Navy.  Both of these possibilities will be examined below.  

a. Appellant cannot show that Sargent-Fletcher was an agent under the prime contract between Sargent-Fletcher and the Navy and the subcontracts between Sargent-Fletcher and Kaiser Marquardt

Neither the nature of Sargent-Fletcher's contract with the Navy nor any other facts alleged by Appellant support the existence of an agency relationship between the Navy and Sargent-Fletcher under contracts N00019-83-C-0195 and N00019-91-C-0170.  App-ellant alleges that Sargent-Fletcher’s Don Dominic was “the agent for both the Navy and Kaiser Marquardt in communications between all three parties.”  (Tr. 1 – 115, L. 3 – 5). 

In Johnson Controls, Inc., 713 F.2d at 1551, the Federal Circuit rejected Appellant’s argument that the prime was a mere purchasing agent pointing to the absence of a contractual provision providing that the Government was directly liable to the subcontractor.  The Court held that this was a “crucial factor” distinguishing Johnson from cases where privity was found between the Government and the subcontractor based on agency theory.  

The Prime contracts between the Government and Sargent-Fletcher do not contain a provision that Sargent-Fletcher is acting as a "purchasing agent" for the Government, nor do the subcontracts, purchase orders 71147 and 71151, between Sargent-Fletcher and Kaiser Marquardt contain a provision that states that Sargent-Fletcher is acting as a purchasing agent for the services in question. (Tr.  1-130, L. 1 – 14; G – 001; G-093; 

G-115; G-116).

Appellant never pointed to a contractual provision providing that the Government was directly liable to the subcontractor.  There is very simply nothing in the prime contract and/or purchase orders to circumvent the independent authority of Sargent-Fletcher as prime contractor.  In the prime contracts between Sargent-Fletcher and the Navy, it was Sargent-Fletcher’s responsibility to provide the Navy with a finished and functional product. The Navy never told Sargent-Fletcher to use vendors or what vendors to use. 

Further, there was nothing in either the prime contracts or in the purchase orders that stated that the Government would be directly liable to the Kaiser Marquardt for the purchase price. (G-001; G–093; G-115; G–116).  Appellant’s purchase orders contemplated that Sargent-Fletcher would pay for the RATs, not the Government. There is no evidence anywhere in the record that the Government ever indicated to Kaiser Marquardt that the Navy would pay Kaiser Marquardt.   In fact, until Kaiser Marquardt  submitted its claim to the Navy in 1995, Kaiser Marquardt always requested payment from Sargent-Fletcher.  Further, when Kaiser Marquardt originally submitted its claim, Kaiser Marquardt submitted the claim to Sargent-Fletcher rather than the Navy.  (G-220).  It was only after Kaiser Marquardt was unable to recover in bankruptcy that it brought a claim against the Navy.

Since none of the prerequisites of Johnson Controls are met, Kaiser Marquardt has not established that there is privity of contract between itself and the Government through an agency relationship with Sargent-Fletcher.

b. Appellant can not show Sargent-Fletcher was an agent under the theory of implied-in-fact contract

 
Appellant’s opening statement appears to base its allegations of agency on the “three-party” agreement, the alleged implied-in-fact contract.   Appellant alleges that Sargent-Fletcher’s “only role in the three-way contract was to act as the scribe and intermediary between the United States and the Navy and Kaiser Marquardt,” and that Sargent Fletcher’s only purpose was to “carry the mail back and forth and act as an agent for the United States Navy.” (Tr. 1 – 10; 22 – 25; Tr. 1  - 11; L. 4 – 6).

If Appellant is arguing that Sargent-Fletcher was merely an agent in Appellant’s alleged three-party agreement, its argument fails for the same reasons it fails under the analysis above. First, Appellant never proved that there was an agreement between the Navy, Sargent-Fletcher and Kaiser Marquardt that Sargent-Fletcher would act as a purchasing agent or scribe or anything else as the Government’s agent. Second, Appellant never proved that the agency relationship between the Government and the prime contractor was established by clear contractual consent.  Third, Appellant never proved that there was an agreement that the Government would be liable to Kaiser Marquardt for the purchase price of the failure investigation.  Appellant did not present any documents or testimony that proves that there was an agreement that Sargent-Fletcher would act as an agent to the Government.  

B. 
NO IMPLIED-IN-FACT CONTRACT
1.  Kaiser Marquardt Can Not Show the Elements of an Implied-in-Fact Contract
Appellant alleges that an implied-in-fact contract was formed between the Navy, Sargent-Fletcher and Kaiser Marquardt based on a three party agreement where the party responsible for the failures agreed to be responsible for the costs of the investigation.  At the heart of an implied-in-fact contract, is "a meeting of the minds which is inferred from the conduct of the parties and, in light of surrounding circumstances, shows their tacit understanding and agreement." Baltimore & Ohio R.R. v. United States, 261 U.S. 592, 597, 43 S.Ct. 425, 426-427 (1923); Fincke v. United States, 675 F.2d 289, 295 (Ct. Cl. 1982); City of Alexandria v. United States, 737 F.2d 1022 (Fed.Cir. 1984); H.F. Allen Orchards v. United States, 749 F.2d 1571 (Fed.Cir. 1984). 

The elements of an implied-in-fact contract are the same as an express contract, they include: 1) offer and acceptance;  2) consideration; 3) mutuality of intent; 4) and the lack of ambiguity.  Russell Corp. v. United States, 210 Ct.Cl. 596, 537 F.2d 474, 482 (1976); Johnson Controls, Inc. v. United States, 8 Cl.Ct. 359, 366 (1985); Arcon Inc., ASBCA No. 44572-44664, 93-1 BCA ( 25,557 (1992). Although circumstantial, proof of an implied-in-fact contract must unambiguously show each of the elements of an express contract.  New American Shipbuilders Inc. v. United States, 15 Cl.Ct 141, 143 (1988), aff’d, 871 F.2d 1077 (Fed.Cir.1989).  The party alleging the existence of a contract has the burden of demonstrating that these elements exist. H.F. Allen Orchards v. United States, 749 F.2d 1571, 1575 (Fed.Cir. 1984); OAO Corporation v. United States, 17 Cl.Ct. 91, 98 (1989).

Another element of an implied-in-fact contract is that, when the Government is a party, the Government officials involved must have actual authority to contract on the Government's behalf.  West State, Inc., ASBCA No. 47971, 95-1 BCA ( 27583.   Lack of authority is an absolute bar to an implied-in-fact contract with the Government. Eaton Corp., ASBCA No. 38386, 91-1 BCA ( 23,398.

Appellant has failed to meet even one of the prerequisites for an implied-in-fact contract. Appellant alleges that the Government entered into a three-party agreement with Sargent-Fletcher, the prime contractor, and Kaiser Marquardt for the failure investigation. Appellant did not prove that a Government representative with authority manifested assent to contract directly with Kaiser Marquardt or assumed responsibility for paying Kaiser Marquardt other than through the existing contract chain.  
a.  An express agreement between the parties precludes and implied-in-fact contract

In Algonac Mfg. Co. v. United States, 192 Ct.Cl. 649, 673, 428 F.2d 1241, 1255 (1970), the Court held that an implied-in-fact contract cannot exist where the parties have already executed an express agreement covering the relevant subject matter covered by the implied-in-fact contract. See also, Atlas Corp. v. United States, 895 F.2d 745, 754-55 (Fed.Cir.), cert. denied, 111 S.Ct. 46 (1990); ITT Fed. Support Servs., Inc. v. United States, 209 Ct.Cl. 157, 168 n. 12, 531 F.2d 522, 528 n. 12 (1976).  In the present case, there are two separate express agreements that cover the relevant subject matter that Appellant claims is covered by the implied-in-fact contract.  

The first express agreement that covers the subject matter of Appellant’s alleged implied-in-fact contract is the Navy’s contract with Sargent-Fletcher to provide the Navy with a reliable ARS system.  When the ARS failed because of the RAT, the Navy held Sargent-Fletcher responsible for the failures and directed Sargent-Fletcher to engage in an investigation into the causes of the failures. (Tr. 2 – 131, L. 23 – 25 through 2 – 132, L. 1 – 2, L. 6 – 15; Tr. 2 – 149, L. 23 – 25 through 2 – 150, L. 1).  In turn, Sargent-Fletcher directed its subcontractor to participate in the investigation.  (Tr. 2-170; L. 14 - 18; Tr. 3 – 47, L. 1 – 6; G-147). The Navy reasonably assumed that Sargent-Fletcher would be responsible for its subcontractor. Jerry Stultz testified that:   

Q:  Well, first of all, our primary position was that our contract was with

Sargent-Fletcher.  We had no direct contract with Kaiser Marquardt as it per-

tained to this investigation.  And again, throughout this whole affair,

it had been made clear that any issue associated with the costs would be

settled between Sargent-Fletcher and Marquardt….

(Tr. 3 – 108, L. 3 – 10).

The second express contract that covers that subject matter covered by Appellant’s alleged implied-in-fact contract is a contract between Sargent-Fletcher and Kaiser Marquardt, under which Kaiser Marquardt was obligated to provide reliable RATs to Sargent-Fletcher. Throughout the failure investigation, Sargent-Fletcher believed that Kaiser Marquardt was contractually required via its purchase orders to participate in the failure investigation because the RAT was not suitable for its intended purpose; it did not meet the specifications of the production contract; it did not meet reliability requirements; it was not safe; and the mean time between failure did not meet any contractual requirements or reasonable expectations. (Tr. 2 – 185, L. 1 – 5; Tr. 2 – 202, L. 21 – 23). Sargent-Fletcher expressed this to Kaiser Marquardt in letters.  For example, in a letter from Sargent-Fletcher’s Jose Jurado to Kaiser Marquardt’s J.T. Kingsley dated August 3, 1993, Sargent-Fletcher stated:

Kaiser Marquardt, as the supplier of the RAT, has fundamental responsibility

for the performance and reliability of the RAM Air Turbine.  All analysis and 

testing to determine the cause of the unacceptable performance of the RAT is

Kaiser Marquardt’s responsibility. (G – 190).

Likewise, Appellant’s own contemporaneous documentation indicates that Kaiser Marquardt recognized that it was participating in the failure investigation pursuant to an express contract with Sargent-Fletcher: 1) Kaiser Marquardt directed all of its correspondence to Sargent Fletcher; 2) both Kaiser Marquardt and Sargent-Fletcher referred to Purchase Orders 71147 and 71151 in their correspondence related to the failure investigation; and 3) Kaiser Marquardt accumulated costs for the failure investigation under Job Order Number (“JONO”) 3212, which were associated with the contracts that had been put on stop by Sargent-Fletcher.  (Tr. 1 – 95, L. 5 – 10; Tr. 1 – 105, L. 2 – 12; Tr. 1 – 155, L. 16 – 25 through 1 – 156, L. 1 – 5; G-129; G-195).  

Further, the arguments between Sargent-Fletcher and Kaiser Marquardt surrounding the MTBF indicate that responsibility for the costs of the failure investigation as between Kaiser Marquardt and Sargent-Fletcher were centered on the express contracts between Sargent-Fletcher and Kaiser Marquardt.  

The MTBF issue is as follows: The MTBF, which is generally expressed in operating hours, is the predicted value that a unit will perform without failure.  (Tr. 1 – 35, L. 20 – 24; Tr. 2 – 200, L. 8 – 11).  The original MTBF between the Navy and Sargent-Fletcher was 13,000 hours.  (Tr. 3 – 198, L. 15 – 16).  The Navy later decreased the MTBF to 100 hours as a part of the contract change that implemented the RAT configuration from the 1850 to the 1970.  (Tr. 3 – 198, L. 15 - 18). While the Navy and Sargent-Fletcher had established a 100-hour MTBF between each other, it is less clear whether Sargent-Fletcher and Kaiser Marquardt agreed to a 100-hour MTBF. (3 – 86, L. 10 – 13).  Correspondence between the parties, meeting memoranda, and testimony suggests that Sargent-Fletcher believed that Kaiser Marquardt was obligated to provide a RAT that met a 100 MTBF, but Kaiser Marquardt did not believe that there was any MTBF requirement in the contract that bound them to provide a RAT that had a certain number of hours before failure.  (Tr. 1 – 36, L. 11 – 15; Tr. 1 – 88, L. 16 – 22; Tr. 1 – 89, L. 20 – 24; Tr. 1 – 136, L. 13 – 22; Tr. 2 – 197, L. 1 – 25 through 2 – 198, L. 1 – 12; G-160; G-169; G-170; G-173; G-174; G-177; G-182; G-188; G-190; and G-196). In the present case, the 1970 RAT failed after less than ten hours in the field.  (Tr. 2 – 200, 

L 13 – 17; Tr. 2 – 47, L. 15 – 19).

The MTBF argument between Sargent-Fletcher and Kaiser Marquardt highlights the fact that there was no implied-in-fact contract between Sargent-Fletcher, Kaiser Marquardt and the Navy, because the argument between Sargent-Fletcher and Kaiser Marquardt is related to the interpretation of the express agreement between Kaiser Marquardt and Sargent-Fletcher.  Robert Huebner, from Kaiser Marquardt, even testified that he believed that the 100 hour MTBF was being used by Sargent-Fletcher to “pin blame” on Kaiser Marquardt. (Tr. 2 – 26, L. 4 – 6).  

Even without a MTBF, Sargent-Fletcher still believed that Kaiser Marquardt was contractually bound, via the express agreement between the two parties, to participate in the failure investigation because the RAT was not safe for its intended purpose and it did not meet the reliability and performance requirements of the development contract.  (Tr. 2 – 185, L. 1 – 5; Tr. 2 – 202, L. 21 – 23).

Despite the express agreement between Sargent-Fletcher and Kaiser Marquardt, Kaiser Marquardt attempted to create a new contract between Sargent-Fletcher and Kaiser Marquardt and was unable to do so.  On April 19, 1993, Sargent-Fletcher sent a proposal to Sargent-Fletcher for the failure investigation. G – 156. 
b.  The was no mutuality of intent, offer and acceptance

Appellant’s claim fails because Appellant was unable to show that there was mutuality of intent to contract, an offer by Kaiser Marquardt, and acceptance by the Navy.  For an implied-in-fact contract, the Appellant must establish a definite offer and unconditional acceptance.  Restatement, Second, Contracts § 24 defines an offer as “the manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it.” Restatement, Second, Contracts § 50 defines an acceptance as “a manifestation of an assent to the terms thereof made by the offeree in the manner invited by the offeror.”  

The testimony and documentation provided by the parties in this case does not show that there was any offer or acceptance between Appellant and the Government.  No offers were ever made to the Navy.  Jerry Stultz, who Appellant claims was present at the failure investigation meetings, testified that the Navy had no direct discussions with Kaiser Marquardt “with the intent of negotiating some solution to this thing.”  (Tr. 3 – 109, L. 8 – 11).  Further, Mr. Stultz never received a proposal from Kaiser Marquardt for the failure investigation.  (Tr. 3 – 82, L. 14 – 22).  Similarly, no one from Kaiser Marquardt contacted Lynda Zelnick, the cognizant contracting officer at NAVAIR, with either an offer or a proposal related to the failure investigation.  (Tr. 1 – 98, L. 14 – 17; Tr. 2 – 115, L. 3 – 20). Because there was no action on the part of Kaiser Marquardt that could be construed as an offer, and consequently no action on the part of the Navy that could be construed as acceptance, there is no possible "meeting of the minds."

In contrast, there is ample evidence that Kaiser Marquardt sent a proposal to Sargent-Fletcher and made offers to Sargent-Fletcher regarding the costs of the failure investigation.  For example, Mr. Huebner testified that he recalled an April 1993 meeting between Sargent-Fletcher and Kaiser Marquardt where the two parties tried to come to an agreement regarding the failure investigation:

Q:  But you do recall a meeting where the Navy wasn’t present, right?

A:  One meeting, yes.

Q:  And do you recall that at that meeting, you threatened to stop work until a deal

was struck between you and Sargent-Fletcher?

A:  We had – no.  We wanted some kind of understanding between Sargent Fletcher and Marquardt and we called a meeting to discuss that at a fairly high level.

(Tr. 2 – 54, L. 23 – 25 through 2 – 55, L. 1 – 7, L. 8 – 13).  

According to Robert Huebner, at about this time Kaiser Marquardt was instructed to “get together [its] costs and send a proposal to Sargent-Fletcher.”  (Tr. 2 – 51, L. 9 – 12). On April 19, 1993, Kaiser Marquardt sent Sargent-Fletcher a letter related to the failure investigation.  The letter states that to go forward with the investigation Kaiser Marquardt needed to “work out an acceptable agreement as to who is going to pay for the effort.” 

(G-156).  In addition, Kaiser Marquardt's Contract Administrator, Johanna Reide-Banks, attached a budgetary proposal and options for the failure investigation to the April 19 letter. (Tr. 2 – 209, L. 16 – 22; G-156). Sargent-Fletcher never accepted Kaiser Marquardt’s April 19 proposal. Don Dominic testified that he did not accept the proposal because “I felt [Kaiser Marquardt] had a contractual obligation to meet the requirements without additional funding.”  (Tr. 2 – 187, L. 15 – 24).  

A proposal similar to the proposal that Kaiser Marquardt sent to Sargent-Fletcher on April 19, 1993, was never sent to the Navy, nor was the April 19 proposal copied to the Navy.  (Tr. 1 – 93, L. 20 – 22; Tr. 1 – 111, L. 3 - 5; Tr. 2 – 51, L. 21 – 23).  In fact, no proposals were ever sent to the Navy.  (Tr. 2 –115, L. 3 – 6; Tr. 3 – 82, L. 14 - 22).  

An implied-in-fact contract may be created through the acceptance of benefits with the knowledge that the supplier expects to be compensated.  Pacific Maritime Ass’n v. United States, 108 F.Supp. 603,123 Ct.Cl. 667, 675-677 (1952); Sperry Corp. v. United States, 13 Cl.Ct. 453, 458 (1987); Algonac Manufacturing Co. v. United States, 192 Ct.Cl. 649, 428 F.2d 1241 (1970).   In Pacific Maritime, the Government continually accepted the labor referral services of plaintiff, with the knowledge that plaintiff expected to be paid and without ever disclaiming the relationship.  The Court held that the Government assumes liability when it uses services with the knowledge that plaintiff expects to be paid by the Government.  Similarly, in Algonac, an implied-in-fact contract arose when the Contractor stored the Government’s property and the Government did not remove the property but inquired as to the amount of storage space available at the contractor’s plant.  

The present case can be distinguished from Pacific Maritime and Algonac because this case involves a situation where there is a prime contractor.  In both Pacific Maritime and Algonac it was clear that the Government was benefiting directly from the contractor’s work; there was no prime contractor/subcontract relationship like there is in the present case.  In this case, the prime contractor, Sargent-Fletcher, induced its subcontractor, Kaiser Marquardt, to work, and Sargent-Fletcher was the direct beneficiary of the work that Kaiser Marquardt did. Further, during the failure investigation Kaiser Marquardt turned to Sargent-Fletcher for payment. (Tr. 2 – 51, L. 9 – 24).

Sargent-Fletcher, not the Navy, induced Kaiser Marquardt to participate in the failure investigation by sending Kaiser Marquardt a letter requesting Kaiser Marquardt to stop work until the failure problems were resolved, and sending Kaiser-Marquardt a cure notice threatening to terminate the production contracts unless Kaiser Marquardt resolved problems with the RATs. (Tr. 1 – 90, L. 12 – 18).  As a result, Kaiser Marquardt felt compelled to participate in the failure investigation.  (Tr. 1 – 90, L. 3 – 11; Tr. 1 – 123, L. 10 – 17). 

Second, the services that Kaiser Marquardt rendered were beneficial to Sargent-Fletcher, not the Navy, because Sargent-Fletcher was contractually obligated to provide the Navy with a reliable ARS and the Navy was holding Sargent-Fletcher responsible for the failures.  Any work Kaiser Marquardt did was for Sargent-Fletcher, not the Navy.  The Navy received no extra benefit beyond that which Sargent-Fletcher was obligated to provide and had bargained to provide the Navy. See also, Chavez v.United States, 18 Cl.Ct. 540, 545 (1989) (receiving a benefit from a contractor’s work does not in and of itself create an implied-in-fact contract). Further, since Kaiser Marquardt never came to a conclusion as to what was causing the RAT failures, it is questionable whether anyone benefited.

Third, these cases are also not applicable because Appellant never expected to receive payment from the Navy. In Chavez, the Court did not find an implied-in-fact contract because the Government did not recognize the validity of plaintiff’s claim for payment of the services. 18 Cl.Ct. at 545.  In this case, Appellant never proved that the Navy assumed responsibility for paying Kaiser Marquardt otherwise than through the existing contractual chain. Further, no one from Kaiser Marquardt or the Navy testified that the Navy had agreed to pay Kaiser Marquardt for its services.  While the Navy knew that Kaiser Marquardt was anxious to be paid, the Navy never agreed to pay Kaiser Marquardt any money for its participation in the failure investigation. (Tr. 3 – 77, L. 20 – 25 through 3 – 78, L. 1 - 2). 

Appellant alleges that the Navy should have known that Kaiser Marquardt was collecting costs that the Navy might be responsible for paying because 1) in some correspondence between Kaiser Marquardt and Sargent-Fletcher, both parties called the Navy a “mutual customer”; 2) Kaiser Marquardt notified Sargent-Fletcher that it was accumulating costs and that the testing and analysis performed by Kaiser Marquardt “is the financial responsibility of the SFC and/or the Navy.” (G-128; G-151).  Although these letters mention the Navy, it is clear that Kaiser Marquardt was addressing Sargent-Fletcher because all of these letters were addressed and sent to Sargent-Fletcher, the prime contractor, not the Navy.  

The evidence indicates that Appellant, as a subcontractor, expected to be paid by Sargent-Fletcher, not the Navy. Costs for the failure investigation were accumulated under JONO 3212, which were associated with the contracts that had been put on stop by Sargent-Fletcher.  (Tr. 1 – 95, L. 5 – 10; Tr. 1 – 105, L. 2 – 12; Tr. 1 – 155, L. 16 – 25 through 1 – 156, L. 1 – 5).  Steve Schwartz, who was the program manager on the RAT for Kaiser Marquardt, testified that the investigation was charged to the production JONO because the failure investigation was “supposed to be the brief analysis we were going to do and we just ended up charging it to the production JONO because it was a small discreet task to be performed.”  (Tr. 1 – 156, L. 16 – 20). This is supported by the fact that Kaiser Marquardt submitted its claim to Sargent-Fletcher.  If there was an agreement between all three parties, and Kaiser Marquardt was looking to payment from both Sargent-Fletcher and the Navy, Kaiser Marquardt would have sent letters addressing cost and responsibility to both parties.

The Navy reasonably believed that Sargent-Fletcher and Kaiser Marquardt would resolve any payment issue between themselves because the Navy knew that Kaiser Marquardt and Sargent-Fletcher had come to an agreement in the past, and the Navy knew that Kaiser Marquardt and Sargent-Fletcher had discussed the issue of responsibility for the costs of the investigation between themselves. See, e.g., (Tr. 3 - 71, L. 11 – 24; G-147; G-152; G-177; G-218).  For example, after the 1990 failure investigation, Kaiser Marquardt signed a memorandum of agreement stating that it would pay for its own costs for the investigation because it had accepted responsibility for the RAT failures.  (Tr. 2 – 166 L. 19 – 25 through 2 – 167, L. 1 – 8; G-109).

c.  The alleged three-way agreement is ambiguous

Appellant’s claim fails because the agreement that Appellant alleges occurred is ambiguous.  Appellant alleges that a “three-way deal” occurred between Kaiser Marquardt, Sargent-Fletcher and the Navy.  Three witnesses testified on behalf of the Appellant and all three witnesses described the alleged agreement.  All of their descriptions were vague and unclear as to what the agreement was and when it took place. 

John Alfano, who was the director of contract administration at Kaiser Marquardt, was vague about the agreement.  When asked about the “agreement” he stated:

A)  Well, we discussed it.  I don’t remember the particular date but at one meeting

 one of the agenda items was to talk about cost, the financial responsibility of

 the cost.  

Q)  And who was present for that discussion, sir?  

A)  Jerry Stultz was one person from NAVAIR.  I don’t remember all of them.

                  there were Navy Personnel there.  

Q)  Okay.  And who was present from Sargent-Fletcher?

A)  Don Dominic.

Q) Who was present from Kaiser Marquardt?

A)  Bob Huebner, myself.  I don’t remember.  I think Steve might have been            there.

Q)  Okay.  Do you recall where the conversation took place?

A)  Yes, it was at NAVAIR near the end of the meeting…..

Q) ….And describe what took place in that conversation

A)  If I recollect, we got through all the technical issues and tried to address the – we wanted to address the status or the cost and remind all parties concerned that there was cost being accumulated.  We were told they understood that but wanted to continue with the failure investigation because it’s an emergency situation.  We can’t stop the work to establish where the costs are.  

(Tr. 1 – 48, L. 14 – 25 through 1 – 49, L. 1 – 22; see also Tr. 1 – 76, L. 6 – 17 (describing same meeting)).

From Mr. Alfano’s testimony, it is clear that there was not a definite meeting of the minds where all the parties came to a mutual agreement.  Rather, Kaiser Marquardt wanted to “remind all parties” that it wanted to be paid. Don Dominic recalls that Kaiser Marquardt requested payment and he made it clear that those discussions should not interfere with the failure investigation.  He figured that “the technical people would continue marching forward and, if there was something out of scope, the Johanna Reide Banks [contract administrator for Kaiser Marquardt]/Jose Jurados [contract administrator for Sargent-Fletcher] could handle that.” (Tr. 2 – 258, L. 3 – 14).  What is clear is that there is nothing that indicates the Navy ever agreed to be bound to pay costs that were being accumulated, and there is nothing here that takes the Navy outside the bounds of being a contracting party watching its contractor, Sargent-Fletcher and its subcontractor, Kaiser Marquardt argue about costs.  

A short while later, Appellant’s counsel asked Mr. Alfano a few more questions related to the alleged agreement between the parties:

Q)  And based on your participation in those discussions, sir, which party did you understand was supposed to pay Kaiser Marquardt?

A) The party – well, our position was that they couldn’t prove that the failure was    caused by Kaiser Marquardt they should pay us.

Q)  And who was they sir?

A)  They being Sargent-Fletcher and/or the Navy because they were both  directing us to continue on with the failure investigation.

(Tr. 1 – 50, L. 22 – 25 through 1 – 51, L. 1 – 6).

Again, the alleged “agreement” is based on Kaiser Marquardt’s assumptions that everyone knew they wanted to get paid, Mr. Alfano does not describe an agreement where all three parties decided to be bound to a contract. 

Robert Huebner also described an amorphous contract.  He testified that, “over the next couple months we pretty much came to a deal that we’re not going to put a contract in place, but we --- what we’ll do is, if your at fault, you’re going to pay for it. We accepted the terms and, if we weren’t at fault, we were going to be paid.  And that was really the deal.” (Tr. 2 – 23, L. 8 – 11).   His language, we “pretty much came to deal” highlights the ambiguity of this alleged contract. It is not clear when the actual agreement came about, who was involved, and what the terms of the contract were.
d.  No definitized contract terms

None of Appellant’s witnesses were able to identify even one of the contract terms. When the Board asked Mr. Alfano to identify the contract terms that the parties had agreed to, Mr. Alfano was not able to identify even one term:

Judge Dicus:  Let me ask one question just to maybe speed up the recross.  In your response to one of Ms. Dulin’s questions, you said there was never an agreement with the Navy on price but you did agree an agreement was reached with respect to contract terms.  I think I remember you giving that response.  Do you remember that exchange”  

The Witness:  Yes.  

Judge Dicus:  What were the contract terms that you believed the Navy agreed to?

Witness:  The failure investigation was started and we were concerned about cost and talked about that and who would pay the bill.  The Government and Sargent-Fletcher always said after we decide on how the failures were caused, he would pay the parties involved based on liability.  If Kaiser Marquardt was proven not to have liability, he would pay.

Judge Dicus:  Okay.  Those are the contract terms you are referring to? 

The Witness:  Those are the terms we’re talking about.  Yes, Your Honor.  And it was always – we explained to them we were going to keep accurate accounts of what was being spent.  That’s why we took pains in every little task to isolate the cost so that they could be traceable later on.  

(Tr. 1 – 128, 9 – 25 through 1 – 129, L. 1 – 9).

The parties never agreed to a period of performance. When John Alfano was asked what the duration of the failure investigation that Kaiser Marquardt committed to, he testified that “at meetings we discussed several items that had to be done. Those items determined the length so it was never predetermined when the period of performance would be.”  (Tr. 1 – 100, L. 7 – 14).  Similarly, none of Appellant’s other witnesses were able to define an agreed-to period of performance for the failure investigation.  

With respect to price, the record is clear that the parties never came to an agreement on price.  Mr. Heubner stated that the price was “Whatever costs were….it was really very open ended at that point because we just kept calling meetings and looking at this and that.  And everybody was aware that costs were keeping – just being spent.”  (Tr. 2 – 25, L. 11 – 18).  Mr. Alfano testified that that the parties never came to an agreement to price because “it was an ongoing effort.” (Tr. 1 – 100, L. 4 – 6). He further testified that when Kaiser Marquardt expressed its anxiety about costs “we were told …We can’t stop the work to establish what the costs are.”  (Tr. 1 – 49, L. 19 – 22).   Further, on the subject of cost he testified that:

I felt that it was something we kept reminding them of cost.  We did our 

duty as far as that goes.  They chose not to address it at this time because 

it was ill advised.  I guess they were more worried about the emergency 

and Kaiser Marquardt didn’t object to the fact that there was an emergency 

and we didn’t stop and demand payment.  We just continued to perform.  

(Tr. 1 – 72, L. 2 – 10).  

He later testified:

We were getting close to where we could get a flight test which would help provide that our units were fine.  We didn’t want to feel like we should keep waving the flag about cost.  We had explained to them that we expected to be paid.  We didn’t want to make it an issue.  We wanted to continue on.  We had informed them several times and didn’t want to keep putting it in their face to change their attitude about being cooperative.  (Tr. 1 – 80, L. 11 – 19).  

These statements are indicative of the fact that there was no agreement as to price. Appellant seems to say that the fact that the Government knew that Kaiser Marquardt wanted to be paid is enough to establish an agreement.  That is not so.  There were no agreements on price or any other contract term.
e.  No consideration
Appellant’s claim fails because there was no consideration.  Consideration is an element of an implied-in-fact contract. Truckee-Carson Irr. Dist. v. United States, 14 Cl.Ct. 361, 370 (1988). Restatement, Second, Contracts § 71, sets forth some important parameters related to determining whether there is consideration:

1)  To constitute consideration, a performance or a return promise must be bargained for.

2)  A performance or return promise is bargained for if it is sought by the promissor in exchange for his promise and is given by the promisee in exchange for that promise.  

In the present case, there is nothing that Appellant can point to that suggests that there was a promise and a return promise.  Appellant claims that it agreed to support the failure analysis even though it did not feel that the failure was Kaiser Marquardt’s fault.  (Tr. 2 – 24, L. 1 – 5).  If the implied-in-fact contract was for conducting an investigation to find out what was wrong with the RAT,  then Kaiser Marquardt did not even fulfill the terms of the "contract" since Kaiser Marquardt stopped participating in the investigation before the Navy identified what was wrong with the RAT.   Second, there is no indication that the failure investigation was "bargained for" between Kaiser Marquardt and the Navy because Sargent-Fletcher was already responsible for providing the Navy with a workable product. 

Another well established principle of consideration is that giving a party something to which that party has an absolute right is not consideration.  Restatement, Second, Contracts at § 73 states that: 

Performance of a legal duty owed to a promissor which is neither doubtful nor the subject of honest dispute is not consideration; but a similar performance is consideration if it differs from what was required by the duty in a way which reflects more than a pretense of bargain.  

In the present case, Sargent-Fletcher had a pre-existing duty to deliver the Navy a product that met its specifications. Don Dominic testified that he was responsible to the Navy for the failures “because I had an obligation to meet the contractual requirements of the development contract.  It was clear that with the 1850, we were not making – meeting those requirements.”  (Tr. 2 – 170, L. 3 – 6).  The Government had a contractual right to enforce its agreement with Sargent-Fletcher and require Sargent-Fletcher to provide an ARS that met the Navy’s specifications.  Sargent-Fletcher did so by ordering Kaiser Marquardt to investigate and resolve the RAT problems.  Since the Government has a right to enforce its agreement with Sargent-Fletcher, there is no consideration for a contract for services from Kaiser Marquardt that the Government is already obligated to receive from Sargent-Fletcher.  

f. 
 No authority to contract

      Appellants claim fails because no one with authority contracted on behalf of the Government. To prove the existence of an implied-in-fact contract, Appellant must show actual authority to bind the Government.  The general rule regarding the authority to bind the Government is set forth in Federal Crop Insurance Corp. v. Merrill, 332 U.S. 380, 384, 68 S.Ct. 1, 3, 92 L.Ed. 10 (1947):

Anyone entering into an arrangement with the Government takes the

risk of having accurately ascertained that he who purports to act for

the Government stays within he bounds of his authority.  The scope of this 

authority may be explicitly defined by congress or be limited by del-

egation legislation, properly exercised through rule-making power.

And this is so even though, as here, the agent himself may have been

unaware of the limitations upon his authority. 

Lack of authority is an absolute bar to an implied-in fact contract, regardless of the degree of encouragement or even acceptance of completed work by the Government employees involved. Arcon Inc., ASBCA No. 44572-4466, 93-1 BCA ( 25,557 (1992), citing Eaton Corp., ASBCA No. 38386, 91-1 BCA ( 23,398. 

Appellant’s assertion of the existence of an implied-in-fact contract is based on the representations of  Mr. Jerry Stultz, the program manager for the ARS from NAVAIR, who allegedly participated in an unwritten “three-party” agreement between Sargent Fletcher, Kaiser Marquardt and the Navy.  See (Tr. 1 – 76, L. 10 – 23; Tr. 

1 – 124, 3 – 25). 

In H. Landau & Co. v. United States, 886 F.2d 322 (Fed.Cir. 1989) the Federal Circuit held that authority to bind the Government is generally implied when such authority is considered to be an  integral part of the duties assigned to a Government employee.  In the present case, Mr. Stultz was not a contracting officer and did not have authority to contract on behalf of the Navy.  (Tr. 3 – 48, L. 14 – 15).   Mr. Alfano testified that Kaiser Marquardt dealt with Jerry Stultz because:

we never received anything from Lynda Zelnick regarding the failure

investigation.  It was always directed by Mr. Stultz.  Every time he said 

something it was carried out by all the participants in the meeting in-

cluding the Navy.  When they had to do some work for him in Alameda, they did the work. When we were told to send units to Alameda, we did.  Any direction that Jerry Stultz gave was followed up by direction of everybody working towards solving that failure investigation per the direction of Jerry Stultz.  

(Tr. 1 – 125, L. 3 – 13).

When asked about whether Mr. Alfano undertook an investigation to determine whether Mr. Stultz had authority to contract Mr. Alfano testified:  

I assessed the situation based on my experience in business. Obviously, this was a technical issue that was preventing use of this product in the field and Jerry Stultz made it very clear…before we went on with anything that had to be done.  He had the agreement of Sargent-Fletcher and Kaiser Marquardt to support that. 

(Tr. 1 –125, L. 18 – 25 through 1 – 126, L. 1 – 2).

Appellant’s reliance on the Mr. Stultz’s alleged agreement fails because Mr. Stultz had no implied or express authority to contract on behalf of the Navy.  The fact that Appellant may have used his best business judgment and believed that Mr. Stultz had authority is irrelevant; it must prove that Mr. Stultz had actual authority.  Otherwise, the Government is not estopped from denying the existence of a contract where the acts upon which the contractor relies are unauthorized EWG Assoc., Ltd. v. United States, 231 Ct. Cl. 1028, 1030 (1982); Richmond v. OPM, 496 U.S. 414, 420-33 (1990).  


g.  No ratification
Appellants claim also fails because no one with authority to bind the Government to a contract ratified the alleged agreement.  

There are two forms of ratification, “institutional ratification,” as discussed in Silverman v. United States, and ratification via Government officials with actual authority.  Institutional ratification was defined in Silverman v. United States, 230 Ct.Cl. 701, 679 F.2d 865 (1982). Under the theory of institutional ratification, an implied-in-fact contract can be created from an otherwise unauthorized agreement made by a Government employee without authority to contract when the Government agency retains the benefits of the agreement.  This theory of ratification is no longer viable.  In El Centro v. United States, 922 F.2d 816, 821 (Fed.Cir.1990), the Court construed Silverman not as a case in which the Government agency ratified an unauthorized agreement, but as one in which the contracting employee had implied actual authority to bind the Government.  See also Aero-Abre, Inc. v. United States, 39 Fed.Cl. 654, (1997)

(Plaintiff could not proceed on theory of institutional ratification).

The other form of ratification is via a Government official with implied actual authority to bind the Government.   In Reliable Disposal Co., ASBCA 40100, 91-2 BCA  ( 23,895, the Court held that agreements made by Government agents without authority to bind the Government may subsequently be ratified by those with authority if the ratifying officials have actual or constructive knowledge of the unauthorized commitments and they adopt, expressly or impliedly, the act as his/her own. See EWG Assocs., Ltd., 231 Cl.Ct. at 1030.  For a valid ratification, the ratifying official 1) must have actual authority to bind the Government; 2) actual or constructive knowledge of an unauthorized agreement; 3) and must expressly or impliedly adopt the agreement. Aero-Abre, Inc. v. United States, 39 Fed.Cl. 654, (1997) 

In the present case, Appellant may assert that NAVAIR’s contracting officer, Lynda Zelnick ratified the alleged agreement.  Appellant’s arguments will fail because Appellant cannot meet all the elements of ratification.  The first element is that the ratifying official must have actual authority to bind the Government.  Ms. Zelnick is the only individual that has the actual authority to bind the Government.  

Appellant never proved that Ms. Zelnick had actual or constructive knowledge of an agreement.  In contrast, it is clear that Ms. Zelnick understood that there was no agreement between the Navy and Kaiser Marquardt.  She never spoke with anyone from Kaiser Marquardt and never received any proposals of offers from Kaiser Marquardt.  (Tr. 2 – 115, L. 3 – 13).  Ms. Zelnick always believed that Sargent-Fletcher was participating in the failure investigation as the prime contractor and that Kaiser Marquardt participated in the investigation as Sargent-Fletcher’s subcontractor.  (Tr. 2 – 114, L. 1 – 16; Tr. 2 – 125, L. 18 – 23).  Ms. Zelnick’s concern was that Sargent-Fletcher met its contractual obligations to the Navy. (Tr. 2 – 132, L. 11 – 15; Tr. 2 – 149, L. 15 – 25 through 2 – 150, L. 1).  Since Ms. Zelnick did not know about the agreement,  she did not issue any direction to Kaiser Marquardt, nor did she expressly or impliedly, adopt the agreement.  (Tr. 2 – 112, L. 23 – 25, Tr. 2 – 114, L. 17 – 19). 

Appellant may argue that Ms. Zelnick’s letter to Sargent Fletcher asking Sargent-Fletcher to provide written confirmation that it and its subcontractor, Kaiser Marquardt, redouble its efforts to find a solution to the failures constitutes ratification.  (G – 219).  It does not.  Ms. Zelnick’s letter is fully consistent with her belief that Sargent-Fletcher was the contractor and was responsible for its subcontractor, Kaiser Marquardt.  Ms. Zelnick sent the letter to Sargent-Fletcher, not Kaiser Marquardt.  (Tr. 2 – 139, L. 17 – 19).  Had she been ratifying an agreement, she would have sent the letter to both Sargent-Fletcher and Kaiser Marquardt.

The Government’s participation in the failure investigation does not create an implied-in-fact contract. “A high degree of involvement by a Government agency in a project will not serve to create an implied-in-fact contract between the US and a private party where the United States is not a party to the underlying contract."  Korea Development Corp. v. US, 9 Cl.Ct. 167 (1985).  It is clear that the Navy was very involved in the investigation. Engineers from the Navy, who had technical expertise in the RAT, participated in the investigation because it was essential that all information relating to the failures and the possible causes for the failures be pooled together so that the causes of the failures would be discovered quickly and efficiently.  For example, the Navy had teardown facilities, wind tunnels, and access to failed RATs that were used for the benefit of the failure investigation.  Any exchanges between the Navy and Kaiser Marquardt were purely technical. (Tr. 3 – 75, L. 3 – 22).
h.  No contractor authority

Not only did the individual that Kaiser Marquardt asserts contracted on behalf of the Navy, Jerry Stultz, not have authority to contract, but Robert Huebner, the individual from Kaiser Marquardt, who purports to have contracted on behalf of the corporation, also did not have authority to bind the company to a contract. 

Robert Huebner testified that he participated in the three-party agreement on behalf of Kaiser Marquardt.  (Tr. 2 – 24, L. 12 – 15). When asked whether he had the authority to commit the company, he responded, that he had the authority to “somewhat commit the company.” (Tr. 2 – 24, L. 19 – 22).

John Alfano was the only individual at KM that had authority to contract on behalf of the company.  (Tr. 1 - 24, L. 11 – 13;  1 - 85, L. 23 – 25 through 1 – 86, L. 1 – 3; Tr. 1 – 101, L. 4 – 9). However, he stated that his only involvement in the investigation was just “supervisory concern of cost being expended on [the] failure investigation.”  (Tr. 1 – 37; L. 12 – 14).  

The fact that someone without authority from Kaiser Marquardt entered into an alleged contract is not fatal to Appellant’s claim, as it would be in the case of the Government, but the fact that Robert Huebner entered into the contract, suggests that Kaiser Marquardt never considered that there was an implied-in-fact contract at the time.  If there was a contract, separate and distinct from the subcontracts with Sargent-Fletcher, it is very unlikely that Kaiser Marquardt would make the contract through Robert Huebner, rather it would rely on John Alfano who held contracting authority for Kaiser Marquardt.  


C.  THE GOVERNMENT WAS NOT RESPONSIBLE FOR THE FAILURES

If the Board finds that an implied-in-fact contract exists, and that Sargent Fletcher, the Navy and Kaiser Marquardt entered into an agreement whereby all three parties agreed that the entity responsible for the failures is responsible for the costs of the investigation, then the Government is still not liable for the costs of the failure investigation because the Government was not at fault for the failures to the RAT.

During the failure investigation, Kaiser-Marquardt, Sargent-Fletcher and the Navy all investigated potential causes for the RAT failures.  The failure modes investigated included a possible shim problem, vibration stemming from flying the ARS outside the flight envelope, and underrated blade bearings.  (Tr. 3 – 57, L. 1 – 6).  Mr. Alan May, a product technician for Sargent-Fletcher at the time noted that “each person had their own opinion as to what the failures scenario was that would cause the failure.” (Tr. 2 – 78, L. 11 – 13).  During the time that Kaiser Marquardt participated in the failure investigation, Kaiser Marquardt never identified the cause of the failures. (Tr. 2 – 56, L. 4 – 7).  Likewise, when Sargent-Fletcher was participating in the failure investigation, Sargent-Fletcher never determined the cause of the failures. (Tr. 2 – 99, L. 16 – 25 through 2 – 100, L. 1 – 4; Tr. 2 – 217, L. 3 – 7).  

1.  The Blade Bearings Caused the RATs to Fail 

The Navy continued to investigate the causes of the RAT failures long after both Sargent-Fletcher and its subcontractor, Kaiser Marquardt, stopped participating in the investigation. During the Navy’s investigation, the Navy came to the conclusion that the RAT was failing because of the bearings that were used in the 1970 RAT. (Tr. 3 – 95, L. 10 – 16).  

The bearings that were used on the 1970 RAT were ‘sealed’ Barden  203FF bearings.  (G-225).  These bearings had a thrust capacity specified by the manufacturer as 1,094 pounds each.  When mounted as a pair, as the bearings were in the 1970 RAT, the thrust rating for the pair was 2,188 pounds.  (G-226).  Calculated thrust loads on the RAT was 4,096 pounds, almost twice the rated capacity.  (Tr. 3 – 98 L. 11 – 14; G-225).  Kaiser Marquardt concedes that the bearings that were on the 1970 A-6 RAT exceeded the manufacturer’s specifications.   (Tr. 2 – 60; L. 19 – 24; G-237). When the bearings encountered forces that exceeded the manufacturer’s specifications, the entire bearing rotated, as opposed to only the inner race of the bearing.  (Tr. 3 – 99, L. 6 – 11).  This prevented the blade from turning to the lower torque position and caused an overspeed condition resulting in the RAT throwing a blade.  (Tr. 3 – 99, L. 12 – 15).


The Navy’s conclusion that the bearings were the cause of the RAT failures was aligned with the physical evidence that the Navy found when it looked at the majority of the failures.  (Tr. 3 – 95, L. 17 – 20).   Jerry Stultz testified that the depot saw evidence that the RAT was going at a very high rotational speed that was causing one or more blades to be pulled out from centrifugal force.  (Tr. 3 – 202, L. 4 – 6).  Further, he testified that “the only load that would generate that kind of force would be centrifugal force that exceeded its tensile strength of the blade.”  (Tr. 3 – 200, L. 6 – 10).  This evidence is consistent with what would happen if a bearing froze and the drag prevented the blade from turning to a lower torque position.  

Although Kaiser Marquardt did some tests on the bearings, the bearings that Kaiser Marquardt used for testing were brand new bearings that had not been in use for any period of time.  (Tr. 3 – 160, L. 11 – 19).  Resultantly, it is possible that the tests may have not accurately reflected the bearings in the field.  Id.
After the Navy determined that the bearings were the most likely cause of the failures, the Naval Depot changed the bearings in both the 1970 and 1850 RAT configurations to bearings that met the manufacturer’s specifications for the loads that were imposed on the RAT in flight.  This change had a dramatic improvement on the reliability of the RAT, and since its implementation there has been few problems with the RAT.  (Tr. 3 – 101, L. 6 – 8; Tr. 3 – 103, L. 9 – 18). 

2. Vibration Did Not Cause the RATs to Fail

Appellant may allege that the failures of the RAT occurred because the A-6 aircraft that held the ARSs were flown outside the flight envelope.  This theory is implausible for several reasons.  First, a metallurgical examination of the blades indicates that the blade did not crack over fatigue, as one might see in a situation of flying outside the envelope, rather the blades appeared to have been pulled out by a centrifugal force that exceeded the tensile strength of the blade.  (Tr. 3 – 200, L. 1 – 10; 3 – 201, L. 20 – 25 through 3 – 202, L. 1).  The force that caused the failures is more consistent with the Navy’s theory that the bearings froze because the loads imposed upon them exceeded their specifications.


Second, the occurrences of blade throwing in the 1970 RATs all occurred within a few week period of time.  (Tr. 3 – 117, L. 16 – 21).  Don Dominic testified that “of the first fifteen that went out, a high number, like ten or twelve, failed in less than ten hours of operation.”  (Tr. 2 – 169, L. 5 - 8).  Blade throwing incidences in the 1850 RAT were very infrequent, at the rate of one or two a year.  (Tr. 3 – 117, L. 18 – 19)  If Appellant’s allegations are correct, it would indicate that during the few week period of time that the 1970 RATs were fielded, all of the pilots flew outside the flight envelope, whereas they had not done so at the same frequency during the many years that the 1850 was in the field.  The more probable theory is that there was something inherently wrong with the 1970 RAT that resulted in the loss of blades in flight.  


Third, Appellant had not tested the A-6 RAT under actual flight conditions, so Appellant was not fully aware of how the RAT would work within the normal flight envelope.  The reliability test report for the 1970 RAT was based on a sample size of one.  (Tr. 1 – 180, L. 10 –17).  Kaiser Marquardt’s own program manager, Steve Schwartz, admitted that a sample size of one “doesn’t really give you an MTBF prediction, not enough.”(Tr. 1 – 180, L. 15 – 17).  Additionally, the tests that were run on the RAT for the reliability report were not all run at the same time to simulate actual environmental conditions.  (Tr. 1 – 181, L. 16 – 19).  


D.  CHANGE TO ASO CONTRACT
1.  The Failure Investigation Was Not Performed as a Constructive Change to the ASO Contract.

Appellant cannot prevail in its claim that the work performed in the failure investigation constitutes a constructive change to the BOA, N00383-90-G-2119, between ASO and Kaiser Marquardt to repair and overhaul RATs because no one from ASO directed a change in the contract, and certainly no one from ASO directed or requested Kaiser Marquardt to participate in the failure investigation.   (Tr. 2 – 53, L. 5 – 15).  

In the Maverick Diversified, Inc., NASA BCA No. 874-19, 75-1 BCA 

¶ 11,081 (1975), the court held that in order to find a constructive change to a contract two elements need to be present:  1) a change in the contract; and 2) an order or direction, by word or deed.  See also Industrial Research Associates, Inc., DCAB No. WB-5, 68-1 BCA ¶ 7069, 32,685 - 86 (1968).


In Industrial Research, the Court noted that for the change element, it is necessary to examine the actual performance to see whether it went beyond the minimum standards demanded by the terms of the contract.  In the present appeal, Kaiser Marquardt’s performance never went beyond the standards demanded by the terms of the contract and the negotiated modifications. 

When the RATs first failed, ASO sent a letter to Kaiser Marquardt requesting that it stop shipment because the 1970 RATS had thrown blades and were a safety hazard.  

(G-132).  Kaiser Marquardt was told to hold the RATs in the Government bonded storage rooms until it was notified to ship the RATs elsewhere.  (Tr. 3 – 18, L. 14 – 16). Kaiser Marquardt was never told by ASO to stop working.  (Tr. 3 – 18, L. 23 – 25).  After Kaiser Marquardt received this letter, it continued to work and ASO paid Kaiser Marquardt for all its work.  (Tr. 1 – 60, L. 12 – 17; Tr. 1 – 176, L. 1 – 5; Tr. 3 – 18, 

L. 17 – 22).  Nothing the Navy did at this time went beyond the “minimum standards demanded by the contract.” 

During the course of the BOA, the contract was modified twice.  The first modification was to include an upgrade from the 1850 RATs to 1970 RATs during the repair and overhaul of the RATs.  (Tr. 3 – 11, L. 11 – 13; G – 78).  Later, after the overhauled 1970 RATs failed, ASO issued another contract modification, P00009, requesting Kaiser Marquardt to continue its repair and overhaul of 1850 RATs, but discontinue reconfiguring the 1850 RATs to the 1970 configuration. (G-87). The second change order was signed on March 12, 1993, near the beginning of the investigation. Kaiser Marquardt complied with the change order and the price was renegotiated.  Again, Kaiser Marquardt was paid for all the work that it did under these modifications. (Tr. 1 – 102, L. 11 – 18; 2 – 54, L. 16 – 18; Tr. 3 – 21, L. 15 – 18; 3 – 22, L. 11 – 16; Tr. 3 – 43, L. 2 – 6).  These two modifications were the only changes that ASO made to the BOA.  Again, nothing the Navy did at this time went beyond the “minimum standards demanded by the contract.”

 
ASO virtually had no role in the failure investigation other than ASO wrote letters related to moving and shipping assets in response to requests from the field.  (Tr. 3 – 131, L. 21 – 23). This may be because when the P00009 was signed on March 12, 1993, at the beginning of the investigation, Kaiser Marquardt was only obligated to repair and upgrade 1850 RATs.  The outcome of the investigation was not critical after the modification was in place.  Ms. Ruth Hinton, the contracting officer for ASO, did not attend failure investigation meetings, and did not participate in the failure investigation. (Tr. 3 – 22, L. 19 – 21; Tr. 3 – 26, L. 6 – 8).  Some individuals from ASO attended a few failure investigation meetings, such as Joe Cosky and Rosemary DeAngelo, but ASO employees did not actively participate in the failure investigation.  (Tr. 1 – 172, L. 22 – 25 through 1 – 173, L. 1 – 10; Tr. 2 – 53, L. 16 – 20; Tr. 2 – 54, L. 3 – 6; Tr. 2 – 101, L. 20 – 22; Tr. 3 – 25, L. 17 – 22).  Mr. Dominic from Sargent-Fletcher testified that ASO’s participation was “non-existent,”  they were there for information purposes:  “they had a separate contract with Kaiser-Marquardt, so they had an interest in what was happening on the development efforts.”  (Tr. 2 – 177, L. 16 – 22). 

Kaiser Marquardt never acted in a manner consistent with the belief that the failure investigation was a change to the BOA between ASO and Kaiser Marquardt. Kaiser Marquardt never called ASO and told the contracting officer that it thought the failure investigation might constitute a change to the BOA.  (Tr. 1 – 103, L. 16 – 24; Tr. 3 – 25, L. 23 – 25 through 3 – 26, line 1).  Kaiser Marquardt consistently wrote to Sargent-Fletcher and referred to the failure investigation in relation to Purchase Orders 71147 and 71151. See, e.g., (G-151; G-156; G-169; G-182; and G-188). Furthermore, Kaiser Marquardt didn't charge its investigation costs to the ASO contract. Kaiser Marquardt charged the investigation to JONO 3212, an account related to its production contracts with Sargent-Fletcher. (G-129; G-195).

With the exception of an April 23, 1993, letter from Mr. Jay Merrell to Ms. Ruth Hinton related to P00009, Kaiser Marquardt did not correspond with anyone from ASO regarding the failures except in relation to moving assets. (G-142; G-143; G-165; G-187; G-207; G-208; G-210; and G-211). The April 23 letter acknowledged modification P00009 and requested Ms. Hinton to reconsider the modification since "Marquardt has corrected the problems in the old RAT that led to certain failures and qualified the new RAT to NAVAIR's satisfaction." (G-158).   If ASO had been directing the investigation, Ms. Hinton would have certainly been aware of the status of the investigation.  The first time ASO became aware that Kaiser Marquardt was considering charging ASO for the failures was in June 1994, more than a year and a half after the investigation had begun. (G-218).  

In Industrial Research, the Court also held that to be compensable under the changes clause, the change must be one that the Government ordered the contractor to make. DCAB No. WB-5, 68-1 BCA ¶ 7069 at 32,686.  The Government's representative, by his words or deeds, must require the contractor to perform work that is not a necessary part of the contract.  Id.; see also, T. Milford Construction Corporation, ASBCA No. 27,594, 83-1 BCA 16,422, 81,699 (1983).  With respect to ASO, the only cognizable orders made to Kaiser Marquardt related to the failure investigation were orders to ship.  No one with authority from ASO requested anyone from Kaiser Marquardt to conduct investigations related to the upgraded RATs.  (Tr. 1 – 102, L. 19 – 22; Tr. 2 – 53, L. 5 – 15). 


IV.  CONCLUSION

 For the reasons explained above, with respect to Appellant’s claims that 1) Sargent-Fletcher was acting as an agent of the Government and 2) the Navy, Sargent-Fletcher, and Kaiser Marquardt entered into an implied-in-fact contract, the Government respectfully requests that the appeal be denied and dismissed for lack of jurisdiction since no contract came into being; and with respect to Appellant’s claim related to contract No. N00383-90-G-2119, the BOA between the ASO and Kaiser Marquardt, the Government respectfully requests that the Board deny the appeal. 
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� The Marquardt Co. was purchased by Kaiser Aerospace and Electronics, Inc. on December 1, 1991 and became Kaiser Marquardt.  This brief will hereafter refer to the Successor Corporation, Kaiser Marquardt.  





� Appellant did not mention a three-way agreement between Sargent-Fletcher, Kaiser Marquardt and the Navy in its 1 November 1996 Complaint.  Instead, the complaint alleges that NAVAIR controlled or directed Kaiser Marquardt’s work.  Complaint, ASBCA 50177, (117.


� These contracts were not produced to the Navy by either Sargent-Fletcher or Kaiser Marquardt during discovery even though Respondent’s First Set of Interrogatories and Request for Production of Documents, ASBCA No. 49800 specifically asks for “The contract or contracts between Sargent-Fletcher and Kaiser Marquardt which relate to Appellant’s complaint.” (¶6).  Likewise, Respondent’s First Set of Interrogatories and Request for Production of Documents for ASBCA No. 50177 specifically asks for “The contract or contracts between Sargent-Fletcher and Kaiser Marquardt.” (¶6).


� The testimony indicates that there was a disagreement between Sargent-Fletcher and Kaiser Marquardt regarding the reliability requirements of the contract.  The Board does not have to resolve the issues between Sargent-Fletcher and Kaiser Marquardt to resolve this case.  This brief will not argue the merits of any case Sargent-Fletcher might have had against Kaiser Marquardt other than citing some of the reasons Sargent-Fletcher’s Don Dominic testified that he believed Kaiser Marquardt was contractually liable to Sargent-Fletcher.  These include the following:  the RAT was not suitable for its intended purpose; it was not safe; it did not meet the specifications of the production contract; it did not meet reliability requirements; and the mean time between failure did not meet any contractual requirements or reasonable expectations. Tr. 2 – 185, L. 1 – 5; Tr. 2 – 202, L. 21 – 23.


� Robert Huebner testified that the Bankruptcy Court was informed of the three-party agreement via Exhibit H of the Declaration, which is a June 6, 1994 letter from Kaiser Marquardt to Sargent-Fletcher, the Navy, and ASO stating that Kaiser Marquardt intended to submit a claim to all three parties.  This document does not mention a three-party agreement or any agreement on the part of the Navy to pay for the investigation.  
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