21 July 1998

Mr. Edward S. Adamkewicz

Recorder

Armed Services Board of Contract Appeals

Skyline Six, Room 703

5109 Leesburg Pike

Falls Church, Virginia 22041-3208

Re:
ASBCA No. 49800 / 50177 Appeal of Kaiser Marquardt 
RESPONDENT’S OPPOSITION TO APPELLANT'S POST-HEARING BRIEF
1. Admit

2. Admit

3. Admit

4. Admit

5. Admit

6. Admit

7. Admit

8. With respect to Appellant’s Proposed Finding of Fact No. 8, Appellant asserts that “Kaiser Marquardt is the manufacturer of ram air turbines ("RATs") used by the Navy, part numbers 241850 and 241970.  Kaiser Marquardt also provides overhaul, repair, and related services for the RATs that it has manufactured.”  Kaiser Marquardt is the manufacturer of RATs that were purchased by Sargent Fletcher under the terms of two subcontracts, 71147 and 71151 for use on A/A42R-1 Arial Refeuling Store.  The Navy, in turn, purchased ARSs from Sargent-Fletcher under contracts N00019-83-C-0195 and N00019-91-C-0170. Kaiser Marquardt also provided overhaul, repair and related services for the RATs it manufactured pursuant to a Basic Ordering Agreement (“BOA”) with the Navy (Contract No. N00383-90-G-2119).  The contract is separate and distinct from the contracts the Navy had with Sargent-Fletcher or the contracts that Sargent-Fletcher had with Kaiser Marquardt.  

9. Admitted

10. Admitted

11. Admitted 

12. Admitted

13. Admitted

14. Admitted, but the names of the individuals listed do not include everyone in the Navy knowledgeable or involved in the failure investigation.

15. Admitted, but the names of the individuals listed do not include everyone at Sargent-Fletcher knowledgeable or involved in the failure investigation.

16. Admitted, but the names of the individuals listed do not include everyone at Kaiser Marquardt knowledgeable or involved in the failure investigation. 

17. In Appellant’s PFOF 17, Appellant asserts that Mr. Jerry Stultz is “presently a Program Manager for Able Corporation, a company that depends on the United States Navy aerial refueling contracts for a substantial portion of its business revenues. The transcript pages Appellant cites does not support this contention.  When counsel asked Mr. Stultz whether he had the U.S. navy as a customer he states “on some of the products the U.S. Navy is the ultimate customer.” 3-109:25-3-110:13. Mr. Stultz never said that his company depended on the United States Navy for a substantial portion of its business.  

18. In Appellant’s PFOF 18, Appellant asserts that IPMCO Technologies depends on United States Navy contracts for a substantial portion of its business revenues. Appellant cites Tr. 2-153:4-8.  This cite does not support Appellant’s contention.

19. Admitted.

20. In Appellant’s PFOF No. 20, Appellant asserts the Marquardt Company was manufacturing production RATS for the United States Navy. (Tr. 2-156:17-2-158:5).  Appellant’s cite does not support this contention.  Appellant manufactured RATs for Sargent Fletcher under purchase orders 77147 and 71151.  Appellant never manufactured RATs for the Navy.

21. Admitted.

22. Admitted.  

23. In Appellant’s PFOF No. 23 Appellant asserts that “NAVAIR, Sargent-Fletcher, and The Marquardt Company discussed the allocation of responsibility for the reliability issues concerning the 241850 RAT…..the parties generated a Memorandum of Agreement (the "Matrix"), dated July 5, 1990, which is unsigned.” The document at R4, Tab A-6 does not support Appellant’s PFOF.  It clearly shows that Sargent-Fletcher and the Marquardt Company tried to resolve and allocate responsibility between themselves. See also Tr. 3 – 64, L. 2 – 5; Tr. 2 – 45, L. 14 – 17. Appellant also stated that the document was unsigned.  Robert Huebner initialed the memorandum indicating concurrence therewith.  Tr. 2 – 46, L. 7 – 18.   

24. Admitted

25. In Appellant’s PFOF No. 25 Appellant contends that “the parties involved in developing the Matrix agreement were Mr. Stultz, representing the Navy; Mr. Dominic, representing Sargent-Fletcher; and Mr. Huebner, representing Kaiser Marquardt.”  The matrix agreement was between Sargent-Fletcher and Kaiser Marquardt, not between all three entities. See response to Appellant’s PFOF No. 23 above. 

26. In Appellant’s PFOF No. 26 Appellant contends that “NAVAIR took the position that the Matrix constituted an agreement which absolved the Navy of responsibility for the cost of the 1990 reliability improvement program.” Tr. 3-63:12-3-64:1.  Mr. Stultz did not say that he believed that the Matrix constituted an agreement that absolved the Navy of reponsibility, he testified that he understood that Kaiser Marquardt had accepted responsibility for the costs as between Sargent-Fletcher and Kaiser Marquardt.  Again, the agreement was between Sargent-Fletcher and Kaiser Marquadt, the Navy only reviewed the agreement.  See response to Appellant’s PFOF No. 23 above.

27. In Appellant’s PFOF No. 27 Appellant contends that “The Marquardt Company performed most of the 1990 failure investigation and revised the RAT design at no cost to Sargent-Fletcher or to the Navy. (R4, Tab A-7 at p. 1; Tr. 2-30:15-2-31:6). Kaiser Marquardt paid for all its efforts in the 1990 failure investigation, Sargent-Fletcher paid for its own costs and the Navy paid for its costs.  Tr. 2 – 166, L. 23 through Tr. 2 – 167, L. 1 – 8.  

28. ARGUE THIS The Marquardt Company had no contract requirement to make the configuration change from 241850 to 241970. (Tr. 2-32:22-25).

29. Admitted

30. In Appellant’s PFOF No. 30, Appellant asserts that in 1991, The Marquardt Company performed a "Mini-Qual" reliability test of the 241970 RAT. (R4, Tab A-7 at p. 06785).  Respondent admits that this testing occurred, but adds that the reliability test that Kaiser Marquardt report was only performed on one RAT.  R4 A-7, p. 06791.  A sample size of one is not statistically reliable and does not give an acurate failure prediction.  Tr. 1 – 180, L. 10 – 17.  Further, the tests that were performed on the RAT were not done together in a way that would accurately reflect the actual operating environment.  Tr. 1 – 181, L. 16 – 19.  

31. DON’T KNOW WHAT TO ANSWER HERE.  Following successful completion of the "Mini-Qual" reliability test, The Marquardt Company proposed to the Navy that 5 units be manufactured as "leaders" and sent to the field for further operational testing, but the NAVAIR Program Manager, Mr. Stultz, declined this request. (Tr. 2-31:19-2-32:2 1).  The new part number, 241970, was added by contract modifications to ASO and NAVAIR contracts.

32. DON’T KNOW WHAT TO ANSWER HERE.  The NAVAIR Program Manager, Mr. Stultz, stated that his reason for declining the "leader" operational testing in the field was that the specification was "well documented and approved by the three parties." (Tr. 2-32:15-21).

33. In Appellant’s PFOF No. 33, Appellant notes that NAVAIR's general plan of incorporation of the RAT upgrade required included "having ASO order Kaiser Marquardt or one of the [Navy] depots to make the modifications." (Tr. 3-113:24-3-114:3.). ASO issued a BOA.  
34. ASO had repair and Overhaul contracts with Kaiser Marquardt.  When the 1850 RAT was changed to the 1970 configuration, ASO determined that it would make sense for Kaiser Marquardt to upgrade the RAT from the 1850 configuration to the 1970 configuration.  THEY TWISTED THINGS -(Mr. Stultz testified that ASO had primary responsibility for management of overhaul and repair efforts, and had no alternative available to them that was better than having Kaiser Marquardt incorporate the changes. (Tr. 3-114:4-19.)

C.
ASO BOA CONTRACT
35.
Admitted

36.
Admitted

37.
Admitted.

38.
Admitted

39.
Admitted

            40.
  Admitted

41.
Admited

42.
Admit

43.
Ok  

44.
Admitted

45.
Amitted

46.
Admitted

47.
MAY HAVE BEEN IMPLIED.  The Basic Ordering Agreement did not include a Mean Time Between Failures ("MTBF") requirement in the technical specifications applicable to either the 241850 or 241970 RAT. (R4, Tab G-059; Tr. 1-35:25-1-36:4-22.)

48.
Admitted

49. Appellant cannot support its contention that ASO used the requirements branch to manage the contract.  The requirements branch office was in the field and had day to day contract with RATs.  They were in the best position to advise the contracting officer when something went , they did not “manage” the contract.  RATMANAGE IS PROBABLY NOT THE MOST ACCURATE WORD.  

50. Appellant’s cite does not support its contention. 

51.  
Admitted

52.
DON’T KNOW FOR SURE, BUT I ASSUME SO

53.
Admitted

54.
MISSING PAGE FROM TRANSCRIPT

55. 
MISSING PAGE FROM TRANSCRIPT

56.
MISSING PAGE FROM TRANSCRIPT

57.
Admitted.

58.
Admitted

59.
Admitted

60. Admitted

61.
Admitted

62.
With respect to Appellant’s PFOF No. 63, the testimony that Appellant cites does not support Appellant’s contention that the ASO contracting officer testified that Kaiser Marquardt was required to participate in the failure investigation.  The contracting officer believed that Kaiser Marquardt was obligated to repair and overhaul the RATs to a serviceable operating condition.  (Tr. 3 – 34, L. 1 – 18).

63.
MAY CHANGE.  THIS IS NOT COMPLETELY CORRECTAppellant cannot support its contention that the ASO Contracting Officer testified that she would not allow RAT units to be returned to the fleet until the problems were identified and resolved. (Tr. 3-36:14-3-37:1.). 

D.
SARGENT-FLETCHER SUBCONTRACTS
64. Admitted

65.
Admitted

66. Admitted.

67.
Admitted (CHECK)

68.
Admitted

69.
Admitted

70.
Admitted (CHECK)

71.
Admitted

72.
Admitted

73. With respect to Appellant’s PFOF No. 73, Appellant states that “the subcontracts included a warranty provision that required only that Kaiser Marquardt repair or replace defective parts at no charge to Sargent-Fletcher.”  The warranty provisions cited do not support Appellant’s contention.  The warranty was for one year and covers the full RAT, not just parts.  Further, the addendum to the Warranty clause refers back to an earlier contract.  (R4, TAB A-1, 273).

74.
With respect to Appellant’s PFOF No. 74, Appellant asserts that Sargent-Fletcher directed Kaiser Marquardt to stop work “pursuant to Government demands.” (R4, Tab G-246, Exh. 9).  Appellant can not support this contention.  The Government did not direct Sargent-Fletcher to direct Kaiser Marquardt to do anything.  Tr. 3-88, L. 9 –12.  

75.
With respect to Appellant’s PFOF No. 75, Appellant asserts that “following the issuance of the stop work order, there was no written contractual relationship between Sargent-Fletcher and Kaiser Marquardt under which Sargent-Fletcher could direct Kaiser Marquardt to participate in a failure investigation.”   There is ample testimony that Sargent-Fletcher was holding Kaiser Marquardt liable for the investigation because Kaiser Marquardt was contractually liable to Sargent-Fletcher.  These include: the RAT was not suitable for its intended purpose; it was not safe; it did not meet the specifications of the production contract; it did not meet reliability requirements; and the mean time between failure did not meet any contractual requirements or reasonable expectations. Tr. 2 – 185, L. 1 – 5; Tr. 2 – 202, L. 21 – 23.
76.
Admitted

77.
Admitted

78.
With respect to PFOF No. 78, Mr. Dominic did not state that Kaiser Marquardt was required to perform the failure analysis because of a clause in the development contract, he stated that the development specification would explain the purpose of the RAT.  The Development contract was not produced to the Navy by either Sargent-Fletcher or Kaiser Marquardt during discovery even though Respondent’s First Set of Interrogatories and Request for Production of Documents, ASBCA No. 49800 specifically asks for “The contract or contracts between Sargent-Fletcher and Kaiser Marquardt which relate to Appellant’s complaint.” (¶6).  Likewise, Respondent’s First Set of Interrogatories and Request for Production of Documents for ASBCA No. 50177 specifically asks for “The contract or contracts between Sargent-Fletcher and Kaiser Marquardt.” (¶6).

79.
Admitted

80.
Admitted

81.
Admitted

82.
Admitted

83.
Amditted.

E.
BEGINNING OF THE FAILURE INVESTIGATION
84.
Admitted.

85.
With respect to PFOF No. 85, Appellant contends that “Kaiser Marquardt and Sargent-Fletcher were notified by the Government that a small number of RATs had failed.” Sargent-Fletcher was informed by the Navy that some RATs failed and Sargent-Fletcher informed its subcontractor about the failures.  Tr. 2 – 6, L. 15 – 23. 

86.
Admitted.

87.
Admitted.

88.
Admitted

89.
Admitted

90.
DOESN’T REALLY SAY THAT On or about January 27, 1993, NAVAIR sent a priority message to ASO requesting its review and recommendation concerning planned NAVAIR actions based on a "recent rash of ARS RAT failures." (R4, Tab G-126).

91.
Admitteed

92.
The NAVAIR priority message sent to ASO on or about January 27, 1993 
The subject message is not related to an engineering investigation.  The “planned NAVAIR action” is the issuance of a beneficial suggestion “to paint or etch RAT prop hub with arrow indicating proper direction of turn (counter clockwise when facing the store from the nose) and the word ‘only’.”  NAVAIR merely requested ASO to review the beneficial suggestion “for incorporation under BOSS for new/reworked RATs and ‘super’ RATS.” Response to Interrogatory No. 28.  

93.
With respect to Appellant’s PFOF No. 93, Appellant asserts that “the Government directed Kaiser Marquardt and Sargent-Fletcher to meet at Naval Air Station ("NAS") Alameda on February 5, 1993.” The Government never directed Kaiser Marquardt to do anything.  The exhbit cited is a letter from Sargent-Fletcher to Kaiser Marquardt requesting Kaiser Marquardt to participate in a meeting. (R4, Tab G-246, Exh. 4).

94. With respect to Appellant’s PFOF No. 93, Appellant asserts that “on or about February 10, 1993, Kaiser Marquardt was directed by theGovernment to provide assistance in determining the cause of the RAT failures.” The Government never directed Kaiser Marquardt to do anything.  The document that Appellant cites is inner office memorandum that states “I received a call from Darren Bundrock [an engineer at the Naval Depot] asking for assistance.” This call does not appear to be related to the failure investigation.  (R4, Tab G-246).  

Exh. 5).

F.
N"O WAS IN CHARGE OF THE FAILURE INVESTIGATION
95.
Mr. Jerry Stultz, the NAVAIR program manager, was in charge of the failure investigation.  Mr. Stultz testified that, "[d]epending on your perspective, you might come to two answers.  If you're the [Navy] fleet, you would probably have said because of again the

organizational relationship, that the depot was in charge of the investigation because that's what their fimction is in this particular scenario.  On the other hand, I think that if you're anybody but them, they would say that I was in charge of the investigation." (Tr. 3-123:17-3-124:3.) Mr. Stultz testified that a participant in the failure investigation would probably say that Mr. Stultz was in charge of the investigation. (Tr. 3-124:4-7.)

96.
The NAVAIR Contracting Officer, Ms. Linda Zelnick, delegated responsibility

for the conduct
of the failure investigation to Mr. Stultz.  She testified that Navy technical

representatives
are expected to find the correct answers and to report back to the Contracting

Officer regarding their findings. (Tr. 2-145:16-2-146: 1.)

97.
The NAVAIR Contracting Officer expected Kaiser Marquardt and Sargent-Fletcher to take direction from her representative, Mr. Stultz.  She testified that she expects contractors to cooperate with her technical representatives and not to insist on talking to the Contracting Officer personally because "it's not how the system works." (Tr. 2-146:7-12.)

98.
The ASO Contracting Officer was also aware of the actions taken by NAVAIR personnel to direct Kaiser Marquardt's work in performing the failure analysis. (Tr. 3-28:9-13.)

99.
The Navy tried to establish at trial that Sargent-Fletcher directed the failure investigation.  Mr. Dominic, Sargent-Fletcher's program manager, testified that he directed the failure investigation. (Tr. 2-180:13-15).  Mr. Dominic testified that he frequently provided an 44 admonition" to Kaiser Marquardt and NAVAIR that "any and all direction on action to take would come from me, and me alone." (Tr. 2-175:19 - 2-176:15.)

100. 
Mr. Dominic testified that he was in the practice or habit of taking notes, but that he had not seen his notes since leaving Sargent-Fletcher and does not know what happened to them. (Tr. 2-231:10-2-232:3.) No notes confirming Mr. Dominic's version of what took place during the failure investigation were included in the record.

101. 
In contradiction of Mr. Dominic's testimony, Sargent-Fletcher employee Mr. Allen May testified that the Navy, Sargent-Fletcher, and Kaiser Marquardt were working together as a team. (Tr. -2-83:6-19; 2-85:1-2; 2-90:9-12.)

102. 
Mr. May testified that most of the action items assigned at the failure investigation meetings were assigned to the Navy or to Kaiser Marquardt while Sargent-Fletcher was "a participant [who] coordinated the effort." (Tr. 2-87:25-2-88:21.)

G.
CONTRACTING OFFICER'S KNOWLEDGE AND DELEGATION
103. 
On or about February 10, 1993, the ASO Contracting Officer, Ms. Ruth Hinton, notified Kaiser Marquardt that, as a result of the RAT failures, Kaiser Marquardt should immediately stop all shipments, until ftuther notice, of RATs repaired under contract N0038390-G-2119. (R4, Tab G-246, Exh. 6; Tr. 3-16:20-21, 3-17:2-9).
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104. 
Ms. Hinton was unaware of the specific nature of the failures but took contractual action because the Navy Requirements personnel had told her that "there was a problem." (Tr. 3-17:6.) Ms. Hinton was aware that a failure investigation was being conducted, in which Kaiser Marquardt was participating, to find the cause of the RAT problems. (Tr. 30-35:16-21).  Ms. Hinton believed Kaiser Marquardt's participation was required under the terms of the BOA. (Tr. 3-34:13 to 18.)

105. 
On the same day that the ASO Contracting Officer issued the Stop Shipment order, the ASO Technical Requirements Branch Head, Mr. Myron Miller, taxed a copy of the Stop Shipment order to NAVAIR, attention Jerry Stultz. (R4, Tab A-14; Tr. 3-29:3-3-30:6.)

106.  The ASO Contracting Officer testified that, although Mr. Miller did not discuss

this transmittal with her, he was free to take such action without her prior approval. (Tr. 3-30: 1 16.) The ASO Contracting Officer testified that she relied upon and delegated authority to her Technical Requirements Branch personnel. (Tr. 3-28:6-8.) The ASO Contracting Officer testified that the Stop Shipment order, even after her modification, was effective until such time as the Navy Requirements personnel determined that the failure investigation had resolved the problems associated with the RATS, at which time the RAT units could be returned to the fleet. (Tr. 3-36:14-3-37:1.  See also Tr. 1-173:23-1-174:9.)

107. 
The NAVAIR Contracting Officer, Ms. Zelnick, testified that she was aware that the Navy was participating in a failure investigation, that the investigation concerned safety of flight issues in which the Navy "technical people would want to be involved in whatever discussions were coming up in whatever issues were being generated by an engineering investigation." (Tr. 2-113:12-25; 2-122:10-16.)

108. 
Ms. Zelnick was aware that Kaiser Marquardt was participating in the failure investigation and testified that, "The technical committee told me that Sargent-Fletcher didn't have the technical expertise [to conduct the failure investigation] on their own and that they required the vendor - subcontractor - of the component in order to reach an answer." (Tr. 2114:10-16.  See also Tr. 3-128:17-22.) Mr. Dominic also agreed that Sargent-Fletcher did not have the technical expertise to find the cause of the failures. (Tr. 2-173:14-19.)

H.
CONDUCT OF FAILURE INVESTIGATION
109. 
On or about February 15, 1993, the Navy reported a blade separation that occurred while the aircraft was being flown at 390 KIAS. (R4, Tab G-136; Tr. 2-34:16-2-35:2.)

110. 
On or about February 17, 1993, at the direction of the Government, representatives from NAVAIR met with Kaiser Marquardt representatives to analyze four additional RATs and conduct wind tunnel testing in an effort to determine the cause of in-flight failures. (R4, Tab G- 1 36).
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II 1. On or about February 19, 1993, NAVAIR personnel sent a message to ASO concerning a RAT with reported in-flight blade separation and its impact on future RAT shipments. (R4, Tab G- 1 3 8).

112. 
OnoraboutFebruaryl9,1993,NAVAIRsentamessagetoASOinwhich

NAVAIR wrote
"strongly recommend restrict operations with subj.  RAT as much as

operationally
feasible." (R4, Tab G-139).

113. 
On or about February 19, 1993, at the direction of the Navy, Kaiser Marquardt

representatives flew to the Naval Aviation Depot at the NAS Alameda ("NAS Alameda") to participate in the analysis of two additional RAT units in an effort to assist the Government in determining the cause of the RAT failures. (R4, Tabs G-136-138).

114. 
OnoraboutFebruary23,1993,NAVAIRpersonnelrequestedthatASO coordinate the shipment of three (3) RATs for use in the failure investigation. (R4, Tab G- 1 42).  In response, ASO directed the movement of hardware assets to support the failure investigation. (R4, Tab G- 1 43).  On or about March 5, 1993, Kaiser Marquardt confirmed the delivery of four RATs from Kaiser Marquardt to NAS Alameda in response to direction from ASO. (R4, Tab G246, Exh. 8).

115. 
OnoraboutMarch2,1993,aGovemmentrepresentativefromNASAlameda directed a Kaiser Marquardt representative to provide further analytical results prior to M arch 5, 1993. (R4, Tab G-246, Exh. 7).  In response, Kaiser Marquardt provided information and analysis required by the Government regarding potential causes for the RAT blade failure. (R4, Tab G-246, Exh. 8).

116. 
Mr. Schwartz testified that Kaiser Marquardt initially charged the costs associated with the failure investigation to a warranty job order number ("JONO") for the first few months until it determined that the RATs were performing to specification and warranty charges were inappropriate. (Tr. 1-154:15-1-155:12.) Subsequent failure investigation costs were segregated and charged into a separate task associated with the A-6 RAT production JONO, as the failures all involved RATs that were shipped to the Navy under work orders that had already been closed. (Tr. 1-155:16-1-156:4; 1-163:9-22.  See also, R4, Tabs A-12, A-15.) The time required to complete the internal approval process necessary to establish a new JONO was incompatible with the exigent nature of the failure analysis. (R4, Tab A-15; Tr. 1-158:22-1-156:9.)

117. 
Mr. Alfano testified that it was important to Kaiser Marquardt that the failure investigation costs be separately accumulated, pursuant to the agreement under which Kaiser Marquardt agreed to perform the failure investigation. (Tr. 1-129:2-9.)

118. 
OnoraboutMarchl2,1993,theASOContractingOfficer,Ms.RuthH.Hinton,

directed that
Kaiser Marquardt repair 241850 RATs to the 241850 configuration, rather than

upgrading the
units to the 241970 configuration. (R4, Tab G-087; Tr. 3-37:16-21).  Ms. Hinton

issued the modification in reliance on the recommendations of the Navy Requirements Branch employees, Navy Lieutenant Robert Chenier, Mr. Greg Kyle, and Ms. Rosemary DeAngelo. (Tr. 3-20:16-17.) On April 23, 1993, Kaiser Marquardt sent Ms. Hinton a letter that acknowledged
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receipt of and compliance with a contract modification that she had issued, and Ms. Hinton forwarded the letter to the Requirements personnel (Ms.  DeAngelo, Lt.  Chenier, Mr. Kyle) "because it was really for their benefit." (R4, Tab G-158; Tr. 3-23:17-3-24:2.)

119. 
TheASOrepresentatives,includingLt.Chenier;Ms.DeAngelo,anASOContract Administrator; and Mr. Joe Cosky, an ASO technical representative, attended at least three or four meetings during the failure investigation. (R4, Tab G-246, Exh. 33; Tr. 2-177:9-15; I172:25 - 1-173: 1 0.) The ASO personnel told NAVAIR, Sargent-Fletcher, and Kaiser Marquardt that they were attending the meetings to gather information, deten-nine how the failure investigation was being conducted, and determine the action to be taken regarding the RAT overhaul and repair that was being conducted under the ASO contract. (Tr. 2-36:24 - 2-37:3; 2177:16-22.)

120. 
On or about March 15, 1993, Kaiser Marquardt, NAVAIR, NAS Alameda, and Sargent-Fletcher representatives met to discuss the status of the failure analysis and investigation. (R4, Tab G-246, Exh.  IO).  NAVAIR directed all parties to reconvene on March 25, 1993, to review results of additional testing to that date, and to address future investigative efforts. (R4, Tab G-246, Exh.  IO).

121. 
OnoraboutMarch24,1993,Mr.AllenMay,Sargent-Fletcher'sReliability Engineer, authored a memorandum in which he noted that Naval Air Station "Alameda has agreed to resolve the ASO issues with NAVAIR on the proposed repair contract to Marquardt for additional old RAT units (P/N 241850) to support the present fleet shortfall.  Alameda's position is that these units should incorporate the following additional features..." (R4, Tab A-29.)

122. 
Mr. Stultz testified that Mr. Mike Tranquill, a NAVAIR technical representative, was charged with the responsibility of coordinating the Navy assets that participated in the failure investigation.  These assets included personnel and hardware from ASO, NAVAIR, and Navy depots, such as NAS Alameda. (Tr. 3-115:2-1 1; See generally, R4 File.)

123. 
On or about April 1, 1993, at the direction of the Government, the parties convened at Kaiser Marquardt to discuss the results of further RAT testing.  The meeting was attended by representatives of Kaiser Marquardt, Sargent-Fletcher and the Navy. (R4, Tab G246, Exh. 12,13).

124. 
On or about May 7, 1993, Kaiser Marquardt and Government representatives met at NAS Alameda to analyze three additional RATs in a @er effort to determine the cause of the RAT failures. (R4, Tab G-246, Exh. 16).  NAVAIR and ASO coordination resulted in ASO's request, dated May II, 1993, that Kaiser Marquardt expedite a RAT shipment to NAVAIR for engineering investigation. (R4, Tab G-165).

125. 
On or about May, 1993, an A-6 pilot performed a high dive bombing run at 450 KIAS while the RAT was activated and powered. (R4, Tab A-97; Tr. 2-35:2-6.) The Navy has admitted that frequent bombing runs are performed with the aerial refueling store mounted on both S-3 and A-6A aircraft. (R4, Tab A-97.) The Navy argued that the operational specification

1 5

for aerial reveling, AS 5241, is defined by an altitude range of 500 to 35,00 feet and an airspeed of 160 to 300 KIAS. (R4, Tab G-136).

126. 
In May, 1993, Sargent-Fletcher was required to provide a redesigned fuel/air fitting because the quality of the welds manufactured through at least May 14, 1993, did not meet the specifications of Sargent-Fletcher's contract with the Navy. (R4, Tab G- 1 66 at @ 2.) Sargent-Fletcher was also directed, in May, 1993, to study the hydraulic tubes and valves in the ARS, following acceptance test failures. (R4, Tab G- 1 66.) The Sargent-Fletcher study found that several of its hydraulic tubes were deficient, which reduced the component life and caused hydraulic leakage. (R4, Tab G- 1 66.) Sargent-Fletcher was also directed, in May, 1993, to redesign and qualify an alternative priority valve configuration, in order to preclude the possibility of [the foregoing] situation, for the earliest possible production incorporation" as a result of reported fuel pressure instability, including excessive fuel pressure (more than 80 psig) and low fuel pressure (less than 45 psig). (R4, Tab G-1 66 at 1 8.)

I.
DOCUMENTING THE AGREEMENT
127. 
On or about April 19, 1993, Kaiser Marquardt sent a letter to Sargent-Fletcher which stated that the costs of the RAT failure investigation had exceeded $140,000 of which $1 1 1,000 was beyond the scope of the contract.  The letter stated that Kaiser Marquardt wanted to "work out an acceptable agreement as to who is going to pay for the effort.  KM has spent $140,000 to date on the investigation requested by SFC and the Navy." (R4, Tab A-34/G-1 56).

128. 
In its letter dated April 19, 1993, Kaiser Marquardt stated that it was responsible for the costs, approximately $29,000.00, associated with cork debonding, and was separately accumulating those costs. (Tr. 2-26:1-12; R4, Tab A-34.)

129. 
It was common practice, and understood by all parties, that Kaiser Marquardt's correspondence, including the April 19, 1993 letter, would be provided to the Navy. (R4, Tab A34; 1-65:6-1-67: 1).

130. 
On or about April 22 ' 1993, at the direction of the Navy, Sargent-Fletcher told Kaiser Marquardt to continue its investigative efforts, noting that "Sargent-Fletcher and NAVAIR have also invested considerable resources in the outcome of the investigation, yet it remains incomplete.  Conclusive inferences cannot be derived based on work performed so far.  Therefore, it is premature and ill-advised to sort out liability issues at this time." (R4, Tab A34/G-157).

131. 
On or about April 27, 1993, at the direction of the Government, Kaiser Marquardt and Sargent-Fletcher met to formulate a plan to further investigate the RAT failures. (R4, Tab G-246, Exh. 14).  During the meeting, Kaiser Marquardt told Sargent-Fletcher that it believed that the aggressive investigative efforts which were being demanded by the Navy and which were being provided by Kaiser Marquardt, including development of a plan for further efforts, were outside the scope of the contract, and that Kaiser Marquardt would not go forward voluntarily without compensation for the investigative efforts. (R4, Tab G-246, Exh. 14).
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132. 
On May 3, 1993, in a letter to Kaiser Marquardt that was sent to the Navy, Sargent-Fletcher stated, "I believe it is essential for the success of the failure analysis/corrective action that SFC, KM, NAVAIR, and Alameda operate as a team from a common database." (R4, Tab G-246, Exh. 15).  Sargent-Fletcher also stated that the plan had the "assurance of full support from the U.S. Navy." (R4, Tab G-246, Exh. 15).

133. 
In Kaiser Marquardt's response dated May 7, 1993 that was sent to the Navy, Kaiser Marquardt stated that a unified plan for future tasks (the "go-forward.plan") would "be considered 'money well spent,' regardless of who pays for it," and that "regardless of where the responsibility ultimately falls, all parties (NAVAIR, Sargent-Fletcher, and Kaiser Marquardt) must be involved" in structuring it. (R4, Tabs A-40, G- 1 64.) Kaiser Marquardt confirmed that it would accept responsibility for RAT problems only if they were determined to be caused by failure to comply with its drawing or manufacturing. (R4, Tabs A-40, G- 1 64.)

134. 
Mr. Dominic forwarded Kaiser Marquardt's May 7, 1993 letter to Mr. Stultz at NAVAIR under a fax cover sheet bearing the notation that "Sun[d]strand looks better and better." (R4, Tab A-40.) Sundstrand Aerospace was being promoted by Mr. Dominic to NAVAIR as a second source alternative (to Kaiser Marquardt) to produce the RAT. (See R4, Tab A-38; Tr. 2-244:25-2-246:2.) Mr. Stultz testified that Kaiser Marquardt's May 7, 1993 letter conformed to his understanding of the arrangement between the parties. (Tr. 3-84:10-12.)

135. 
On May 13, 1993, pursuant to Government direction, Kaiser Marquardt attended a meeting on the RAT failure problems at NAVAIR in Washington, D.C. (R4, Tab G-246, Exh. 17, 18).  NAS Alameda personnel presented failure analysis findings.  NAVAIR personnel directed Kaiser Marquardt to review these findings and to conduct further testing. (R4, Tab G246, Exh. 17, 18).  During the meeting, the Navy, Sargent-Fletcher, and Kaiser Marquardt reached a three-party agreement pursuant to which Kaiser Marquardt would participate in the failure investigation. (Tr. 1-47:18-1-51:13; 2-23:22-24; 2-24:12-2-25:10.)

136.     Kaiser Marquardt's President, Mr. McDowell, and Director of Contract

Administration, Mr. Alfano, approved the three-party deal. (Tr. 2-23:22-24; 2-24:12-2-25: 1 0.)

137. 
As part of the agreement, Kaiser Marquardt agreed to participate in the failure investigation, principally performing the technical tasks. (Tr. 1-1 15:10-16; 2-23:25-2-24:1 1.) In return for performing the failure investigation, Kaiser Marquardt would be paid the actual cost of doing the work. (Tr. 1-126:3-1 1; 2-25:11-18.) Kaiser Marquardt would be paid by either the Navy or by Sargent-Fletcher. (Tr. 2-23:15-24.) Kaiser Marquardt would be paid by either the Navy or by Sargent-Fletcher unless the failure investigation showed that Kaiser Marquardt had not complied with the terms of its ASO BOA and subcontract purchase orders. (Tr. 1-128:17-1129:3; 2-40:20-2-41:2; 2-216:20-2-217:7.)

138. 
Sargent-Fletcher would perform a ministerial fimction, including transmitting correspondence and tracking action items. (Tr.  I- 1 15:24-1-116:9; I- 1 26:12-1-127:3; 2-3 8:19-239: 22.)
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139. 
Mr. Stultz testified that he understood the terms of the three-party arrangement to mean that Kaiser Marquardt would accept financial responsibility only for those design or manufacturing problems that it was determined to have caused. (Tr. 3-84:2-12; R4, Tab G-1 64.)

140. 
At the conclusion of the meeting on May 13, 1993, the Navy assigned action items for further testing to members of the investigation team, and stated that the Navy would schedule a further date, no later than mid-June, 1993, by which the parties would reconvene.  NAVAIR personnel assigned Kaiser Marquardt the task of conducting tests both inde endentlv and jointly with NAVAIR. (R4, Tab G-246, Exh. 17, 18).

141. 
Mr. May testified that, prior to the meeting held on or about May 13, 1993, Kaiser Marquardt was becoming "reluctant" to participate in the failure investigation because it was becoming more costly to do so. (Tr. 2-89:16-2-90:2.) Mr. May testified that, after the meeting held on or about May 13, 1993, Kaiser Marquardt participated actively in the failure investigation. (Tr. 2-89:16-2-90:2.)

J. CONTINUED PERFO                    CE                  INVESTIGATION
142. 
Following the meeting held on May 13, 1993, Kaiser Marquardt technical personnel evaluating the Navy's baseline summary found "a substantial amount of information missing," and developed a three-page list of changes, enhancements, questions, and clarifications. (R4, Tab A49.)

143.  On or about May 20, 1993, Sargent-Fletcher reviewed a test matrix developed by

Kaiser Marquardt and recommended that NAS Alameda concurrence, rather than Sargent-

Fletcher's, be obtained. (R4, Tab A43.)

144. 
On or about June 2, 1993, pursuant to Government direction, representatives of the Navy, Sargent-Fletcher and Kaiser Marquardt met at NAS Alameda to present the results of further tests assigned by the Navy in the meeting held on or about May 13, 1993. (R4, Tab A-5 1, A-52).  As part of the meeting, Kaiser Marquardt and the Navy presented the results of tests conducted jointly by Kaiser Marquardt and the Navy at NAS Alameda. (R4, Tab A-5 1).  NAVAIR personnel told NAS Alameda representative Daren Bundrock that all official comments would be made by NAVAIR. (R4, Tab A-5 1).  Kaiser Marquardt also presented its test matrix for upcoming tests ("A-6 Go Forward Test Plan"). (R4, Tab A-5 1).

145. 
The limited amount of operational data that were made available by the Navy in June 1993 indicated that aircraft vibration was occurring at 10-100 times the vibration levels designated in the qualification specification, and that out-of-specification flight operations existed. (Tr. 2-34:6-2-35:6.) The Navy took the position that the qualification specification was representative of the operating environment and ordered Kaiser Marquardt to determine why the RATs were failing. (Tr. 2-35:7-9.)

146. 
On or about June 15, 1993, at the direction of the Government, representatives from Sargent-Fletcher and Kaiser Marquardt traveled to NA-VAIR to participate in a technical
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meetingconcemingfurtheranalysisontheRATfailureinvestigation. (R4,TabA-56,G-181).

During the meeting, NAVAIR personnel asserted technical coordination responsibility for analyses involving Sargent-Fletcher, NAS Alameda, and Kaiser Marquardt. (R4, Tab A-56, G- 1 8 1).  Mr. Stultz also told Kaiser Marquardt that NAVAIR was committed to Kaiser Marquardt's RATS. (R4, Tab A-56.) Mr. Stultz told Kaiser Marquardt that it would be necessary to perform more extensive failure analysis testing and that "added cost and time [are] recognized." (R4, Tab A-56.) Minutes of the meeting were provided to representatives from NAVAIRandNASAlameda. (R4,TabG-181).

147. 
On or about June 15, 1993, NAVAIR personnel placed Kaiser Marquardt's

proposed test
matrix on hold. (R4, Tab G- 1 8 1).

148. 
On or about June 15, 1993, NAVAIR personnel directed Kaiser Marquardt to

complete the correlation between the feathering spring rates and high lead screw damage before proceeding with the Go-Forward Tests. (R4, Tab G- 1 8 1).  NAVAIR personnel directed the measurementoffourteen(14)parametersduringGo-ForwardTesting. (R4,TabG-181).  NAVAIR personnel directed the parties to attend another technical meeting in late July, 1993 (R4, Tab A-56, G-181).

149. 
On June 23, 1993, ASO definitized an order for 22 additional RATS, part number 241970, despite the issuance in February of a Stop Shipment order. (R4, Tabs G-89, G-132.) Kaiser Marquardt acknowledged the order for 22 additional RATs and requested authorization from the ASO Contracting Officer to store the units in foam-lined handling containers, rather than in the extensive packaging required by the ASO Contract, "until their fate is decided by the Navy" because "it is a possibility that the Navy may issue rework disposition for these units," depending on the results of the failure investigation. (R4, Tab G- 1 86.)

150. 
On or about June 28, 1993, Kaiser Marquardt was directed by the Government to move forward with the Go-Forward Tests that were delayed by the Government in the meeting held on or about June 15, 1993. (R4, Tab G- 1 84).

151. 
OnoraboutJune29,1993,NAVAIRwasrequestedtoapproveKaiser Marquardt's testing of rebuilt 241970 RATs that were the property of ASO. (R4, Tab A-59.) Lt.  Chenier of ASO held a telephone conversation with Mr. Stultz of NAVAIR. (R4, Tab G- 1 87.) ASO and NAVAIR coordination resulted in ASO releasing hardware from its repair contract for use in the Navy's engineering investigation. (R4, Tab G- 1 87; Tr.  I- 1 71:17-1-172:2).

152. 
On or about July 20, 1993, Kaiser Marquardt and Sargent-Fletcher attended a technical review of results obtained from the Go-Forward Tests that had been approved on or about June 28, 1993, reviewed the status of all outstanding action items, and reviewed the difference between design specifications.  In a letter dated July 23, 1993, Kaiser Marquardt confirmed that it had been working diligently at Sargent-Fletcher and the Navy's direction. (R4,

Tab A-56.)

153. 
In its letter dated July 23, 1993, Kaiser Marquardt stated that "a substantial part of

the analysis
and testing, being performed by Kaiser Marquardt, is the financial responsibility of
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Sargent-Fletcher and/or the Navy." (R4, Tab A-61 emphasis added).  Kaiser Marquardt confirmed that "Kaiser Marquardt's diligence and cooperation should not be assumed to be evidence of any acceptance for responsibility for the RAT failures, beyond that which @er testing and analysis may reveal truly belongs to Kaiser Marquardt." (R4, Tab A-61.) SargentFletcher forwarded the letter to NAVAIR with a note indicating that the transmittal was to
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round out your appreciation of the situation." (R4, Tab A-61.)

154. 
In August 1993, NAVAIR and Sargent-Fletcher discussed terminating Kaiser

Marquardt's
RAT production contract and awarding a development/production contract to

Sundstrand,
while keeping Kaiser Marquardt contractually obligated for repair and overhaul

through the ASO contract. (R4, Tab A-69.) NAVAIR representatives met with Sundstrand "for specifications, additions, deletions, and clarifications to assure that all NAVAIR expertise and experience is reflected in the final performance specification to Sundstrand." (R4, Tab A-69.)

155. 
On or about August 3, 1993, representatives from the Navy, Sargent-Fletcher and Kaiser Marquardt met to ftu-ther discuss the RAT failures. (R4, Tab G-191).  NAVAIR personnel directed Kaiser Marquardt to continue RAT failure testing. (R4, Tab G- 1 9 1).  NAVAIR personnel advised Sargent-Fletcher, NAS Alameda, and Kaiser Marquardt that NAVAIR would approve a repair and overhaul procedure for all RATs in the fleet. (R4, Tab G- 1 9 1).  NAVAIR personnel directed Kaiser Marquardt and Sargent-Fletcher to attend the next technical meeting, which would be held at Sargent-Fletcher during the week of August 16, 1993. (R4, Tab G- 1 9 1 ).

156. 
In a letter dated August 13, 1993, Kaiser Marquardt's President, Terence H. McDowell stated that Kaiser Marquardt was "working very diligently to carry out the test objectives outlined and agreed upon by all parties. ...It still remains to be seen who and what is responsible for [the] RAT failure, and to what extent." (R4, Tab A-67.)

157. 
At the direction of the Government, representatives of the Navy, Sargent-Fletcher and Kaiser Marquardt met again on August 18, 1993.  NAVAIR personnel directed Kaiser Marquardt to continue RAT testing related to the analysis of the RAT failures. (R4, Tab A-68, G- 1 95).

158. 
OnoraboutAugustl9,1993,NAVAIRpersonnelsentan850RATdirectlyto Kaiser Marquardt for testing in accordance with the test criteria approved by NAVAIR.  NAVAIR personnel directed Kaiser Marquardt to send its results directly to NAVAIR. (R4, Tab A-68, G- 1 95).  NAVAIR personnel directed Kaiser Marquardt to evaluate pump/hydraulic data generated by Sargent-Fletcher.  NAVAIR personnel directed the parties to reassemble on September 21, 1993. (R4, Tab G-246, Exh. 25).  Pursuant to direction from the Navy, SargentFletcher told Kaiser Marquardt to contact NAVAIR and the ASO directly concerning the RAT failure investigation. (R4, Tab G-246, Exh. 25).

159. 
On or about August 19, 1993, NAS Alameda personnel directed Kaiser Marquardt to provide dimensions of various 850 RAT parts for purposes of comparison with the 970 RAT. (R4, Tab G-246, Exh. 27).
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160. 
In a letter dated August 19, 1993 that was transmitted to Kaiser Marquardt and the Navy, Sargent-Fletcher told Kaiser Marquardt that it "should offer the United States Navy (NAVAIR and ASO) to replace these springs with the current configuration at no cost to the government." (R4, Tab G-246, Exh. 26.)

161. 
OnoraboutAugust2O,l993,inaccordancewithNAVAIR'sAugustl9,1993 instructions, Kaiser Marquardt forwarded transient plots test data directly to NAVAIR. (R4, Tab G-246, Exh. 28).

162. 
On or about August 23, 1993, NAVAIR personnel again directed Kaiser Marquardt to issue a recommendation on current shimming requirements for the 850 RAT for use in the repair and overhaul [BOA contract] configurations. (R4, Tab G-246, Exh. 29).  NAVAIR personnel directed Kaiser Marquardt to supply governor data for utilization in a comparison of the 850 and 970 RAT configurations. (R4, Tab G-246, Exh. 30).

163. 
On or about August 25, 1993, NAVAIR personnel again directed Kaiser Marquardt to supply governor data for utilization in a comparison of the 850 and 970 RAT configurations. (R4, Tab G-246, Exh. 30).

164. 
On or about September 2, 1993, Kaiser Marquardt forwarded narrative and graph results of the transient response test that it performed on 850 and 970 RATs directly to NAVAIR, in accordance with NAVAIR's instructions. (R4, Tab G-246, Exh. 3 1).  In its report issued on or about September 2, 1993, Kaiser Marquardt recommended that NAVAIR restart the Lot IV production contract based on the results of the transient response tests. (R4, Tab G-246, Exh. 31).

165. 
Mr. Huebner testified that, in September 1993, he understood that, in order to continue to ship 241970 RATs for ASO, he had to resolve any failure questions with Mr. Stultz of NAVAIR. (Tr. 2-37:14-19.)

166. 
On or about September 7, 1993, NAVAIR personnel directed Kaiser Marquardt to provide information on the "shims" being used in overhauled 850 RATS. (R4, Tab G-246, Exh. 32)@

167. 
On or about September 21, 1993, representatives of NAS Alameda, NAVAIR, ASO, the Naval Warfare Center Aircraft Division, Sargent-Fletcher and Kaiser Marquardt met at Sargent-Fletcher to further discuss the RAT failures. (R4, Tab G-246, Exh. 33).  The ASO Contracting Officer's contractual and technical representatives participated in the meeting for the purpose of leaming what results were being obtained from the failure investigation. (Tr.  I 172:3-1-173:18; 3-8: 9-17.) The parties reviewed their prior efforts, whereupon the Goverrunent stated that it was not convinced that the RAT failure problem had been identified and that the Navy would be conducting a series of flight tests on both the 850 and 970 RATS. (R4, Tab G246, Exh. 33).  Navy personnel established performance parameters that Kaiser Marquardt would be required to meet before the RATs would be allowed back in service. (R4, Tab G-246, Exh. 33).  Navy personnel, including NAVAIR and ASO were informed that Kaiser Marquardt had not committed to a I 00-hour MTBF. (R4, Tabs A-76, G-20 1.) However, Mr. Stultz told both
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Kaiser Marquardt and Sargent-Fletcher that he "doesn't care what [the] contract with S[argent]F[letcher] C[ompany] says," and that he expected Kaiser Marquardt to provide a RAT that met an MTBF of I 00 hours. (R4, Tab A-77; Tr.  I- 1 46: 9-22; I- 1 49:17-24.)

168. 
ASO would lift the stop shipment order when the NAVAIR Program Manager, Mr. Stultz, was satisfied that a conclusion had been reached in the failure investigation and NAVAIR had notified ASO that it was acceptable for Kaiser Marquardt to resume shipping units. (Tr. 1-1 74: 3-9.)

169. 
On or about October 21 and 25, 1993, Sargent-Fletcher advised Kaiser Marquardt that it would not be able to meet the payment terms of its purchase orders and "hope[d] to be able to pay within 60 days" the four outstanding invoices that were already more than 60 days past due. (R4, Tab A-8 1.) Kaiser Marquardt advised Sargent-Fletcher that no more RAT hardware would be shipped until senior Sargent-Fletcher executives were able to provide adequate assurances of future performance. (R4, Tab A-8 1.)

170. 
On or about October 26, 1993, a Sargent-Fletcher Subcontracts Administrator reaffirmed that Sargent-Fletcher's stop work order was issued when "Sargent-Fletcher and United States Nayy technical personnel determined that continued use of the RAT" posed a flight safety risk. (R4, Tab G-202, emphasis added.)

171. 
On or about October 26, 1993, the first flight test data for configuration I was transmitted to Kaiser Marquardt. (R4, Tab G-246, Exh. 34).

172. 
On or about November 8, 1993, NAVAIR personnel directed Kaiser Marquardt to supply drawings and other data from tests conducted by Kaiser Marquardt, showing the tensile strength of blades at various speeds. (R4, Tab G-246, Exh. 35).

173. 
On or about November II, 1993, Kaiser Marquardt provided test results directly to NAVAIR in accordance with NAVAIR's direction. (R4, Tab G-246, Exh. 36).

174. 
On or about December 1, 1993, Ms. Rosemary DeAngelo of ASO conducted separate telephone conferences with NAVAIR, NAS Alameda, and Kaiser Marquardt. (R4, Tab G-206, G-246, Exh. 38).  The telephone conferences were conducted for the purpose of requesting Kaiser Marquardt to expedite the repair of one RAT because "NAVAIR [was] anxious to complete flight test of the RAT." (R4, Tab G-206).

175. 
On or about December 2, 1993, the ASO instructed Kaiser Marquardt to repair

RAT Serial No.
0031 to serviceable condition and to ship via overnight delivery to Naval Air

Warfare Center
in Pax River, Maryland for flight testing.  Following receipt of this information,

Navy scheduled
further flight tests at Pax River. (R4, G-206; G-246, Exh. 38; G-209).

176. 
On or about December 8, 1993, pursuant to the direction of NAVAIR personnel, a

further RAT failure investigation meeting was held at Sargent-Fletcher. (R4, Tab G-246, Exh. 37,39).  KaiserMarquardtconfin-nedNAVAIR!srequest,madeduringtheDecember8,1993, RAT failure investigation meeting, that ASO release two "D" blades from Government stores to
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support the NAVAIR-directed destructive hardness testing. (R4, Tab G-21 0).  Kaiser Marquardt requested that NAVAIR personnel check the blades before it conducted flight tests and instructed them how to perform this operation (R4, Tab G-21 0).

177. 
On or about December 13, 1993, ASO personnel directed Kaiser Marquardt to remove two "D" blades, from Serials Nos.  I 000 I and 10004, from Government stores for destructive hardness testing. (R4, Tab G-21 1).  Tests conducted by Kaiser Marquardt in response to ASO's direction on the two "D" blades received at Kaiser Marquardt in 1993 showed that the mechanical property results from all blade assemblies tested at that time met the minimum requirements of the design specification, AMS 4126. (R4, Tab G-246, Exh. 41).

178. 
On or about February 16, 1994, Kaiser Marquardt received a list of questions

from NAVAIR
personnel related to the RAT failure investigation. (R4, Tab G-246, Exh. 43).

179. 
On or about February 18, 1994, NAVAIR personnel directed Kaiser Marquardt to

perform additional testing at the Kaiser Marquardt facility.  NAVAIR personnel directed Kaiser Marquardt to summarize the analysis performed and present the results during a meeting to be held at NAVAIR. (R4, Tab G-246, Exh. 42).

180. 
On or about March 30, 1994, at the Govermnent's direction, a meeting was held at

NAVAIR with
Government representatives to discuss the RAT failure analysis. (R4, Tab G-214;

G-246, Exh.
44).  Kaiser Marquardt explained to the Government that the testing to date

indicated that the A-6 RAT performs properly throughout the required flight envelope. (R4, Tab G-214; G-246, Exh. 44).  Kaiser Marquardt also discussed with the Govenunent its intent to submit a claim for its efforts on the failure analysis. (R4, Tab G-214; G-246, Exh. 44).  Confirming his role on the ASO program, Mr. Stultz asked Kaiser Marquardt what it would do with RAT springs "if we started the [ASO] repair and overhaul contract."" (R4, Tab G-214).  Mr. Stultz asked Kaiser Marquardt to submit its [ASO] repair and overhaul planning to him as part of standardizing the repair process to "get the [ASO] repair and overhaul contract back on board." (R4, Tab G-214).  NAVAIR personnel also acknowledged that the Navy regularly experienced vibration due to an unprimed hydraulics condition because Navy personnel did not always bleed the hydraulic lines correctly and, as a result, the Navy has a "yardful of broken pumps." (R4, Tab G-214; Tr. 2-33:20-22.)

181. 
Mr. Stultz testified that that Mr. Dominic advised him on or about April, 1994 that Sargent-Fletcher was contemplating entering Chapter I I bankruptcy proceedings and was in discussions with Flight Refueling concerning a potential acquisition of the company. (Tr. 3-188: 1 -1 0.) Mr. Stultz testified that he discussed this information with the NAVAIR Contracting Officer, Ms. Zelnick, shortly thereafter. (Tr. 3-188:14-23; 3-190:6-1 1.) Mr. Dominic contradicted Mr. Stultz's claim when he testified that Mr. Stultz had been aware of the potential acquisition of Sargent-Fletcher by Flight Refueling before Mr. Dominic learned of it and spoketo Mr. Stultz. (Tr. 2-276:12-2-277:5.)

182.  On or about May 10, 1994, NAVAIR personnel directed representatives from

Kaiser Marquardt to NAS Alameda to witness the teardown and analysis of the flight tested A-6

RAT, Serial No. 003 1. (R4, Tab G-246, Exh. 45).  Present at the teardown and analysis were
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personnel from Naval Air Weapons Center, Sargent-Fletcher, NAVAIR, and Kaiser Marquardt. (R4, Tab G-246, Exh. 45).  NAVAIR personnel directed Kaiser Marquardt to continue its participation in the investigation, despite Kaiser Marquardt's assertions that it was not required to do so. (R4, Tab G-246, Exh. 45).

K.
NAVY'S RESPONSE TO CLAIM NOTIFICATION
183. 
On or about June 6, 1994, Kaiser Marquardt notified both NAVAIR and the ASO personnel in writing that Kaiser Marquardt intended to submit a claim to both the Navy and Sargent-Fletcher for costs expended for the effort associated with the A-6 RAT failure investigation. (R4, Tab A-91). kaiser Marquardt stated that "NAVAIR directed and SargentFletcher directed Kaiser Marquardt to perform many analyses and tests to support the investigative effort." (R4, Tab G-218.)

184. 
On or about June 22, 1994, Mr. Dominic sent a letter to the company maneuvering to buy Sargent-Fletcher after it filed for bankruptcy, Flight Refueling Group, plc, in which he stated that "Discussions with Jerry Stultz state that he is in the process of preparing a letter which will affix responsibility for solving the RAT with SFC.  I don't believe he has documented this in the past." (R4, Tab A-128.) Before being shown this letter, Mr. Dominic testified that NAVAIR had repeatedly affixed the responsibility from the beginning of the failure investigation with Sargent-Fletcher. (Tr. 2-273:20-2-275: 1.)

185. 
OnoraboutJune24,1994,theNAVAIRContractingOfficer,Ms.LyndaZelnick, responded to Kaiser Marquardt's notification of intent to submit a claim for reimbursement of expenses associated with the RAT failure investigation. (R4, Tab A-93).

186. 
In the Contracting Officer's response dated June 24, 1994, to Kaiser Marquardt's notice of intent to submit a claim, the Contracting Officer stated that Kaiser Marquardt's "assertion that either of the configurations utilized to date meet the procurement specification requirements of the contract is clearly without basis." (R4, Tab A-93).  The Contracting Officer directed both Sargent-Fletcher and Kaiser Marquardt to identify the cause of the failure and take whatever corrective action is necessary. (R4, Tab A-93).  The Contracting Officer explained that "it is not our responsibility to identify, or correct, the root cause of these failures.  This responsibility rests squarely with you and your vendor Kaiser Marquardt." (R4, Tab A-93).

187. 
The Contracting Officer determined that Kaiser Marquardt was responsible for finding the cause of the failures because she determined that "Kaiser Marquardt was the manufacturer of the defective component." (Tr. 2-130:16-19.) She made this determination without knowing whether the provisions of the subcontracts between Sargent-Fletcher and Kaiser Marquardt included a performance requirement or MTBF requirement (Tr. 2-122:17-24), and without knowing whether Kaiser Marquardt's participation in the failure investigation was required by the terms of its subcontract purchase orders with Sargent-Fletcher. (Tr. 2-125:7-1 1.)

188. 
The Contracting Officer made her determination without knowing whether Kaiser

Marquardt had,
in fact, met its contract requirements. (Tr. 2-131:7-17.) She made this
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deten-nination relying upon advice of her technical representatives, Mr. Stultz and Mr. Tranquill. (Tr. 2-130:20-2-131:2.)

189. 
The Contracting Officer testified that she relied on Navy program engineers for assistance in resolving engineering issues, such as a failure investigation, or an engineering dispute. (Tr. 2-145:8-15.) She was regularly briefed by either Mr. Stultz or his deputy, Mr. Tranquill, approximately once per week. (Tr. 2-121:16-23.) As a result, she knew that Kaiser Marquardt's technical assistance was necessary to support the failure investigation. (Tr. 2-128:17-24.)

190. 
In the Contracting Officer's response dated June 24, 1994, the Contracting Officer stated that "[t]he USN has no alternative but to continue the pursuit of necessary answers.  Extraordinary commitment and action are required over the coming weeks in order to avoid a substantial impact on our operations.  Sargent-Fletcher Company and Kaiser Marquardt are expected to redouble their efforts on this investigation." (R4, Tab A-93).  The Contracting Officer admitted that it would not have been "extraordinary commitment" for Kaiser Marquardt to participate in a failure investigation if a component that Kaiser Marquardt had delivered had not been working properly. (Tr. 2-137:8-22.)

191. 
Finally, Ms. Zelnick concluded by demanding "that you, and Kaiser Marquardt, immediately provide formal confirmation of your intent to comply with this letter." (R4, Tab A-93).

192. 
In the Contracting Officer's response dated June 24, 1994, the Contracting Officer did not deny that a contractual direct relationship with Kaiser Marquardt existed, either under an implied-in-fact contract or agency relationship. (R4, Tab A-93).

193. 
The Contracting Officer testified that she was responsible for the contents of the letter and that the letter was appropriate. (Tr. 2-129:20-2-130:2.) The Contracting Officer testified that she intended her letter to result in Kaiser Marquardt redoubling its efforts and continuing its participation in the failure investigation. (Tr. 2-138:17-22.)

194. 
The Contracting Officer's Program Manager testified that he expected that the letter would reach Kaiser Marquardt and was not surprised when it did so within a short time following its issuance. (Tr. 3-168:2-13.)

195. 
The Contracting Officer testified that she never directed the NAVAIR technical representatives, who were conducting the failure investigation for the Navy, not to participate in failure investigation meetings when Kaiser Marquardt was present, although it was her "normal rule" that Navy personnel not communicate directly with subcontractors. (Tr. 2-124:16-19.)

196. 
The Contracting Officer testified that she was never told that Kaiser Marquardt would participate in the failure investigation at no cost to anyone. (Tr. 2-142:9-13; 2-144:18-22.)

197. 
It was not until June 24, 1994, even though discussions had been ongoing with the Navy for months, that Mr. Dominic telephoned Mr. Huebner to advise him that, by the end of
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that week, Sargent-Fletcher would be filing for protection under Chapter I I of the bankruptcy code. (R4, Tab G-228 at T 2 1.)

198.  On or about June 24, 1994, Kaiser Marquardt submitted a claim proposal to

NAVAIR, ASO, and Sargent-Fletcher to recover costs expended for the effort associated with the

A-6 RAT failure investigation. (R4, Tab A-92).

199.  Sargent-Fletcher filed for protection from its financial obligations under Chapter

I
I of the United States Bankruptcy Code on June 29, 1994. (R4, Tabs G-22 1; G-228 at          23.)

200. 
Kaiser Marquardt filed an Opposition to Debtor's Motion to Assume and Assign Executory Contracts and to Reject Executory Contracts (the "Opposition") with the United States Bankruptcy Court to prevent the discharge of Sargent-Fletcher's obligations because, in its bankruptcy petition, Sargent-Fletcher had failed to list Kaiser Marquardt's claim as one of its debts. (R4, Tab G-228 at T 24.)

L.
RESULTS OF THE FAILURE INVESTIGATION
201. 
On or about July 18 and 19, 1994, at the direction of NAVAIR personnel, representatives from Kaiser Marquardt, Sargent-Fletcher, NAVAIR, and Naval Air Weapons Center Warminster met to renew the search for the cause of the RAT failure. (R4, Tab A-94 A-97).

202. 
On or about July 18 and 19, 1994, Kaiser Marquardt representatives told the Navy and Sargent-Fletcher that empirical test results definitively showed that the RAT was failing due to factors outside the influence of Kaiser Marquardt and not in the technical specification. (R4, Tab G-246, Exh. 49).

203. 
ThemeetingheldonoraboutJulyl8andl9,1994,wassupervisedbyNAVAIR representatives who developed a 25-item action list, and assigned action items, with testing divided between Kaiser Marquardt (6Y2action items), Sargent-Fletcher (v2action item), and the Navy (I 8 action items). (R4, Tab G-246, Exh. 49).

204. 
On or about August 3, 1994, at the direction of the Government, Kaiser Marquardt sent test results for certain action items directly to NAVAIR at NAS Alameda. (R4, Tab G-246, Exh. 50).

205. 
On or about October 4, 1994, at the direction of the Govenunent, Kaiser Marquardt performed still more testing and analysis and provided the results to Sargent-Fletcher and the Navy. (R4, Tab G-230.)

206. 
All RATs that were analyzed had bearings that met the requirements of Kaiser Marquardt's assembly drawings. (Tr. 2-13:5-1 1.) Kaiser Marquardt ran tests that demonstrated that the bearings were adequate for the maximum loads that they would encounter in the specified operating environment. (R4, Tab G-232; Tr. 2-14:14-2-21:19.) Two alternate bearings were analyzed, and either was capable of meeting the maximum load. (Tr. 2-21:10-19.) Kaiser
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Marquardt provided the results of the bearing tests to NAVAIR, Sargent-Fletcher, and NAS Alameda. (Tr. 2-21:20-2-22:8.) The Navy was not able to duplicate a failure in the bearings used by Kaiser Marquardt during extensive flight testing. (Tr. 3-159:15-18.)

207. 
The Navy was not able to duplicate the RAT failures during extensive flight testing. (Tr. 3-159:15-18; 2-55:18-2-56:3.)

208. 
NAVAIR did not release data that would have provided Kaiser Marquardt with the operating environment in the field, despite Kaiser Marquardt's requests. (Tr. 3-160:20-' )161:4.)

209. 
The reason for the RAT failures was never conclusively established. (Tr. 3-162:822; 2-242:19-23; 2-78:5-19; 2-91:1-24; 3-35:22-25; 2-116:23-24.)

210. 
Mr. May testified that his professional opinion regarding the cause of the failures was operation of the A-6 aircraft outside of the specified flight environment. (Tr. 2-78:5-19.)

21 1. The Navy allowed Kaiser Marquardt to resume shipment of 241970 RATs under the ASO contract, which were the same configuration that Kaiser Marquardt had been shipping in early 1993, when ASO stopped shipments pending the outcome of the Navy's failure investigation. (Tr. 1-174:15-18.)

212. 
Mr. Stultz testified that Kaiser Marquardt had technical knowledge of the RAT design and possessed various facilities, such as test stands and computer models, that were used in the failure investigation. (Tr. 3-68:6-15.)

213. 
Kaiser Marquardt provided the majority of the technical answers during the failure investigation. (Tr. 3-123:2-8.)

214. 
A subsequent Engineering Change Proposal ("ECP") included changes to at least fifteen components and subassemblies. (R4, Tab A-127.)

215. 
An ECP Issues summary produced by the Government states that the "ideal situation" for the Goveniment was determined to be using Kaiser Marquardt's technical expertise to do qualification of the new design and modify the 241970 RATS. (R4, Tab A-101.)

216. 
The ECP Issues summary expressed a concern regarding legal ramifications if Kaiser Marquardt did not participate in the ECP incorporation because Kaiser Marquardt "found" the new bearing and shaft seal that were to be incorporated in the modification. (R4, Tab A101.)

217.    Mr. Stultz testified that the A-6 aerial refueling store, in which Kaiser

Marquardt's RATs are integrated, was among the most trouble-free in the fleet. (Tr. 3-112:3-7.)

218.  As a result of the Contracting Officer's participation in and awareness of Kaiser

Marquardt's support of the failure analysis, Kaiser Marquardt understood that ASO had required

Kaiser Marquardt's participation in the failure analysis. (Tr. 1-173:11-18; 2-53:9-15.)
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219. 
Mr. Stultz, testified that he never heard Kaiser Marquardt volunteer to perform the failure investigation without payment. (Tr. 3:165-10-3-166: 1.) Mr. Stultz testified that he heard Kaiser Marquardt representatives state to both Sargent-Fletcher and the Navy that Kaiser Marquardt expected to be paid for its participation in the failure investigation. (Tr. -'I-76:2-12.)

220. 
Mr. Stultz testified that the Navy never told Kaiser Marquardt not to communicate directly with Navy personnel. (Tr. 3-136:23-3-137: 1.)

221. 
Mr. Stultz testified that that his reason for seeking to avoid paying Kaiser Marquardt for the 1993 failure investigation was a matrix in which the parties had agreed that the Navy would not be financially responsible. (R4, Tab A-6/G-109; Tr. 3-63:12-3-64:25.) The matrix had been prepared for a prior failure investigation in 1991 and did not address the 1993 failure investigation. (R4, Tab A-6/G-109; Tr. 3-152:14-3-153:15.)

222. 
On or about January II, 1995, Kaiser Marquardt submitted a Request For

Payment to
NAVAIR and ASO in the amount of $601,948.00. (R4, Tab G-246).

223. 
On or about February 10, 1995, while reviewing Kaiser Marquardt's claim,

Mr. Stultz prepared a memorandum for the signature of his supervisor, Mr. R. Hume, which documented the Navy's position: "NAVAIR representatives recognized this situation [distrust between Sargent-Fletcher and Kaiser Marquardt] and consistently directed our tasking to SFC though it was apparent that KM was the ultimate accountable since our contract was with them.  SFC readily accepted and understood this." (R4, Tab A-100; Tr. 3-111:7-9.)

224. 
In the NAVAIR memorandum prepared by Mr. Stultz on or about February IO, 1995, he reported that Kaiser Marquardt would not agree to an MTBF requirement for the 241850 RAT, "so SFC waived it in their contracts with them [Kaiser Marquardt]." (R4, Tab A-100; see also Tr. 3-85:2-1 1.) He also reported that "we are told by SFC that KM again objected so they waived the requirement [for an MTBF requirement for the 241970 RATs]." (R4, Tab A- I 00; see also Tr. 3-86:16-3-87:7.)

225. 
Mr. Stultz testified that the 13,006 hour MTBF "clearly ... was not realistic for

this product."
(Tr. 3-118:7-12.)

226. 
Mr. Dominic testified that "I would characterize it as the MTBF of 13,000 hours

was totally unrealistic." (Tr. 2-279:8-9.)

227. 
Mr. Stultz testified that he was unable to recall an MTBF analysis for the first RAT, part number 6505727, but the reliability "wasn't very good." (Tr. 3-116:2-13.)

228. 
Mr. Stultz testified that the reliability on the successor RAT, part number 241850, was approximately 10-15 hours. (Tr. 3-85:2-1 1; 3-116:17-21.)

229. 
Mr. Stultz testified that the 241970 RATs were not fielded long enough for an

MTBF study to
be made, and the Navy had no specific hour estimate. (Tr. 3-117:13-14.)

28

230. 
Mr. Stultz testified that Goveniment's decision to field all 241970 RATs simultaneously precluded Kaiser Marquardt from testing the new 241970 configuration in the actual operating environment. (Tr. 2-31:19-2-32:21.)

231. 
On or about November 27, 1995, Kaiser Marquardt submitted a certified claim for $601,948.00 to the NAVAIR and ASO Contracting Officers, noting that a similar claim was submitted to both agencies. (R4, Tab G-246).

232. 
On or about December 12, 1995, Ms. Ruth H. Hinton, the Naval Inventory Control Point (formerly ASO), Contracting Officer, informed Kaiser Marquardt by letter that she was "unable to address the merits of [Kaiser Marquardt's] request for payment at this time." (R4, Tab G-24 1).

233. 
On or about February 9, 1996, Kaiser Marquardt responded to Ms. Ruth Hinton's letter of December 12, 1995 and again requested that she issue a Contracting Officer's final decision. (R4, Tab G-243).

234. 
Kaiser Marquardt received no further response from the ASO Contracting Officer

regarding its
certified claim.

235. 
On or about April 18, 1996, Kaiser Marquardt filed a Notice of Appeal with the

Armed Services Board of Contract Appeals ("ASBCA") in a timely manner.

236. 
OnoraboutMarch23-25,1998,anASBCAHearingonthematterwasheldin Pasadena, California.

DISCUSSION
I. KAISER MARQUARDT'S PARTICIPATION IN THE FAILURE INVESTIGATION IS NOT COMPENSABLE UNDER THE TERMS OF THE ASO CONTRACT.
Appellant was simply not compelled in any sort of way by ASO to participate in the failure investigation.  Appellant tries to assert that ASO in some way directed the failure investigation and that Kaiser Marquardt was compelled to participate in the failure investigation at ASO's behest because, as Kaiser Marquardt's Director of Marketing testified, "this [the ASO] program was being held hostage to this failure investigation.  So it was clear [that] one was relying on the other.  This is simply not the case.  ASO issued a stop shipment order and very shortly thereafter issued a modification to the contract whereby Kaiser Marquardt stopped upgrading RATs.  This modification was signed on __________________________, very shortly after the investigation began.  As a result of the modification, Kaiser marquardt was able to continue repairing RATs and it continued to be paid for its work.  ASO, though possibly curious, did not need Kaiser Marquardt to participate in the investigation.  

A.
The Government's direction and Kaiser Marquardt's response meet the legal definition of a constructive change to the existing ASO contract.


"A constructive change occurs where a contractor performs work beyond the contract requirements, without a formal order under the changes clause, either by an informal order of the Government or by fault of the Government." Miller Elevator Co., lnc. v. United States, 30 Fed. Cl. 662, 678 (1994).  In determining that work performed is outside the scope of an existing contract, the reviewing court will consider the facts and circumstances of the case.The standard of review is that of a reasonable contractor acquainted with the circumstances.  



In this case ASO never issued a change to the contract that was not modified by a contractual modification to the contract.  


Appellant asserts that the Navy constructively changed the ASO Contract when it required Kaiser Marquardt's participation in the investigation.  However, Appellant never proved that ASO ever required Kaiser Marquardt to participate in any investigation.
  In contrast, the evidence clearly suggests that ASO never told Kaiser Marquardt to participate in the investigaton.  CITE.  Ms. Hinton never spoke with anyone at Kaiser Marquardt….Further, no one at Kaiser Marquardt made any effort to contact ASO and tell them that they thought that their work on the failure investigation was a constructive change to the ASO contract.  This alone strongly suggests that Kaiser Marquardt never considered their work on the failure investigation to be a change to the contract.

1.
The Contract between Kaiser Marquardt and ASO required only that the RATs be overhauled and repaired to "a serviceable operating condition."

Appellant asserts that contract, N00383-90-G-2119, between ASO and Kaiser Marquardt (the "ASO Contract") specifically limited Kaiser Marquardt's contractual responsibilities. The contract between Kaiser Marquardt and ASO specifically excluded any requirement for Kaiser Marquardt to ensure that the RAT was fit for a particular purpose, and did not have a warranty provision.    


Appellant is correct, but never proved that ASO ordered Kaiser Marquardt to do anything beyond what they were required to do under their contract.  


Appellant is correct in its assessment that Kaiser Marquardt performed the failure investigation under the ASO contract and pursuant to its terms.  Likewise, ASO performed the contract according to its terms.  It never asserted that it had a warranty for RATs, nor did ASO……When the RATs failed, Ms. Hinton issued a stop work and then a contract modification.  When the modification was issued on March 12, 1993, she no longer had to worry about Kaiser Marquardt…fixing the RAT.  

Appellant seems to assert that because Ruth Hinton believed that the RATs should be in serviceable operating condition that somehow she directed an investigation through NAVAIR.  The exchange Appellant cites is as follows:

Question:  In order to bring it to a serviceable operating condition, was Kaiser Marquardt required to participate in a failure investigation in 1993?

Answer:  I would – I’m not the technical assignedon this, but I would believe that if there was a problem with it, yes, they would need to.  

This passage suggests not that Ms. Hinton directed the investigation, but that she believed that the RATs that Kaiser Marquardt was providing to the Navy should be in serviceable condition.  Anyone buying any product under any contract has a similar expectation.  Appellant cites this passage, but did not prove how Ms. Hinton directed or prompted Kaiser Marquardt to participate in an analysis. 

The ASO Contracting Officer was aware that the Navy was conducting a failure investigation to find the cause of the RAT problems in the 1970 RAT even though ASO was no longer having Kaiser Marquardt upgrade and update the RATs. The fact that ASO attended some meetings is not unusual because there were problems with RAT availability in the field and ASO was involved with shipping and moving assets. Further, ASO could not allow 1970 RATs into the field until they were safe to use.  Regardless of ASO’s curiosity, ASO never told Kaiser Marquardt to attend any failure investigation meetings or perform any functions at the investigation.

Appellant also asserts that ASO required NAVAIR to conduct the investigation as a “representative of the ASO Contracting Office.”  This is simply preposterous and Appellant did not offer any evidence to support this contention.  

5.
The ASO Contracting Officer was aware of Kaiser Marquardt's participation in the failure investigation, and used Navy technical experts to direct and coordinate the failure investigation.

Appellant states that the modification P00007 was issued to revise the RAT part number to incorporate the new "1970" configuration which incorporated the changes, through a no-cost Engineering Change Proposal ("ECP"), that followed a 1990 RAT failure investigation.  Appellant then states that this investigation was performed as a “three-way arrangement” whereby the RAT configuration was investigated, tested, and revised, without a formal contract requirement. Appellant then asserts that the resultant changes in the RAT design were ratified by ASO through a contract modification.


Appellant is incorrect in its assessment of the first failure investigation and the resultant modification.  The first failure investigation was very similar to the second failure investigation.  During the first investigation Sargent-Fletcher, the prime contractor, and Kaiser Marquardt, the subcontractor that manufactured the RATs came to an agreement whereby Kaiser Marquardt accepted responsibility for the failures.  The agreement between the two parties is relayed in a Memrandum of Agreement signed in July, 1990.  The Navy was not involved in this agreement.  


Subesequent to the configuration change, ASO issued a contract modification, not as a ratification, but simply because the new RATs were supposed to be more reliable and were going to be placed on production models of ARSs.  Kaiser Marquardt was paid for the modification.  


The Requirements branch is ___________________________its duties are to____________________________. ASO, on the other hand ……..The requirements people are in the field and are able to tell ASO what the requirements are for items in the field.  Therefore, when the requirments branch told Ms. Hinton that the RATs were failing and were dangerous to fly, which was true, Ms. Hinton issued a stop work order.  Likewise, when the requirements branch found out that the failures were primarily in the 1970 RATs, which was true, Ms. Hinton was able to modify the stop shipment order.

Appellant states that the Requirements Branc delegated day to day management to NAVAIR representatives.  

51 R4, Tab G-78.
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For example, Ms. Hinton was notified in 1993 by the Requirements personnel of RAT problems in the field.58 The Requirements personnel requested that Ms. Hinton issue a Stop Shipment order to Kaiser Marquardt, which she did on February 10, 1993.59 @le Ms. Hinton was unaware of the specific nature of the failures or which configuration was experiencing the failures, the Requirements personnel had told her that "there was a problem.,,60 As the Contracting Officer, Ms. Hinton again took contractual action based solely on the request of the Navy Requirements personnel.

On March 12, 1993, Ms. Hinton revised and clarified her Stop Shipment order to Kaiser Marquardt.61 Again, solely "based on the direction from the three Requirements people,"62 Ms. Hinton allowed shipment of part number 241850 RATs to resume and stopped the shipment of only part number 241970 RATs.63 The '@ee Requirements people" upon whom Ms. Hinton relied when she modified the ASO contract with Kaiser Marquardt were Lt.  Robert Chenier, Mr. Greg Kyle, and Ms. Rosemary DeAngelo.64 Ms. DeAngelo also participated in three or four meetings during the 1993 failure investigations and ASO was regularly kept informed by NAVAIR regarding the progress of the failure investigation.66

Ms. Hinton also issued another modification that ceased the upgrade of 241850 RATs to 241970 RATS, based solely on the recommendation from the ASO Requirements office.67 During her sworn testimony at the ASBCA Hearing, Ms. Hinton repeatedly acknowledged that, for her to act contractually regarding technical issues, such as a failure investigation, she

58 Tr. 3-16:8-20.

59 Tr. 3-16:20-21; 3-17:2-9; R4, Tab G-132.

60 Tr. 3-17:6.

61 R4, Tab G- 1 49.

62 Tr. 3-20:11-12.

63 Tr. 3-19:11-14.

64 Tr. 3-20:16-17.

65 R4, Tab G-246, Exh. 33; Tr. 2-177:9-15; 1-172:25-1-173:10.

66 See, e.g., R4, Tr. 2-36:24-2-37:3; 2-177:16-22; 3-35:16-21.

67 R4, Tab G-87; Tr. 3-19: 11-14.
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&Ccouldn't do this without them [the Requirements personnel] giving me direction.,,68 Ratification of her representatives' efforts to involve Kaiser Marquardt in the failure investigation occurred as a result of Ms. Hinton's knowledge and acceptance of Kaiser Marquardt's participation.69

Ms. Hinton issued at least three contractual modifications based exclusively on the recommendation that she received from the Navy requirements personnel who were kept informed by and relied on the decisions of Mr. Stultz regarding the failure investigation in which the Navy, Sargent-Fletcher, and Kaiser Marquardt were participating.70 Moreover, when Kaiser Marquardt sent Ms. Hinton a letter7l that acknowledged receipt of and compliance with a contract modification that she had issued, Ms. Hinton forwarded the letter to the Requirements personnel "because it was really for their benefit.1172

Ms. Hinton was also aware of the failure investigation and its possible impact on units overhauled pursuant to the ASO Contract.  In June 1993, more than four months after the failure investigation began, ASO definitized an order for 22 additional RATS, part number 241970,73 despite the issuance in February of a Stop Shipment order.74 Kaiser Marquardt acknowledged the order and requested authorization from the ASO Contracting Officer, Ms. Ruth Hinton, to store the units in foam-lined handling containers, rather than in the extensive packaging required by the ASO Contract, "until their fate is decided by the Navy.,,75 The reason given to Ms. Hinton by Kaiser Marquardt for this request was that "it is a possibility that the Navy may issue rework disposition for these units,,,76 depending on the results of the failure investigation.

68 Tr. 3-20:21-22; see, e.g., 3-21:5-14.

69 Williams v. United States, 127 F. Supp. 617 (Ct.  Cl.), cert. denied, 349 U.S. 938 (1955); Lox Equip.  Co., ASBCA No. 8985,1964 BCA 4463.

70 See supra; Tr. 3-23:5-8; 2-31:7-18.

71 R4, Tab G- 1 5 8.

72 Tr. 3-23:17-3-24:2.

73 R4, Tab G-89.

74 R4, Tab G- 1 32.

75 R4, Tab G- 1 86.

76 Id.
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Ms. Hinton did not recall, during a direct examination by counsel for the Navy, much about her role in the failure investigation and she also disavowed the receipt of a proposal from Kaiser Marquardt for recovery of costs in the amount of $601,948 which were associated with the failure investigation.77 There is no doubt, however, that Kaiser Marquardt's claim proposal was provided to Ms. Hinton.  Ms. Hinton's December 12, 1995 letter to Kaiser Marquardt's President, Mr. Ronald E. McMahon, stated that "[rleference is made to your... request for payment ... which you submitted both to the Naval Aviation SpX]2ly Office... and the ... NAVAIR Contracting Officer" and advised Mr. McMahon that "I am unable to address the merits of your request for payment at this time.1178

B.
The ASO Contracting Officer also relied on and used NAVAIR techinical representatives to manage the failure investigation.
1.     ASO and NAVAIR established coordination at the outset.
From the outset, the ASO contracting office approved ASO and NAVAIR technical representatives' participation in and coordination of the Navy's failure investigation, with the assistance of Sargent-Fletcher and Kaiser Marquardt.  Early message traffic about the A-6 aircraft experiencing RAT blade problems was sent to both NAVAIR and ASO.79 ASO technical personnel recommended to the ASO Contracting Officer, Ms. Ruth Hinton, that she stop shipment of repaired and overhauled RATS just three weeks after the first RAT blade failure was reported.80 The ASO Requirements Branch Head, Mr. Myron E. Miller, then transmitted a copy of the order via facsimile to Mr. Jerry Stultz of NAVAIR.81

Mr. Stultz testified that NAVAIR's general plan of incorporation of the RAT upgrade required pursuant to the first failure investigation included "having ASO order Kaiser Marquardt or one of the [Navy] depots to make the modifications.,,82 ASO had primary responsibility for

77 Tr. 3-26:2-5.

78 R4, Tab G-241, emphasis added.

79 Tr. 3-27:24-3-28:5.

80 R4, Tab A-14; Tr. 3-29:3-3-30:6.

81 R4, Tab A-14.

82 Tr. 3-113:24-3-114:3.
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management of overhaul and repair efforts, and had no alternative available to them that was better than having Kaiser Marquardt incorporate the changes.83

In March, 1993, shortly after the failure investigation began, Mr. Allen May, SargentFletcher's Reliability Engineer, authored a memorandum in which he noted that Naval Air Station "Alameda has agreed to resolve the ASO issues with NAVAIR on the proposed repair contract to Marquardt for additional old RAT units (P/N 241850) to support the present fleet shortfall.  Alameda's position is that these units should incorporate the following additional features . ..,,84 ASO and NAVAIR were coordinating in the conduct of and sharingdata related to the failure investigation.  Mr. Mike Tranquill, a NAVAIR technical representative, was charged with the responsibility of coordinating the Navy assets that participated in the failure investigation.85 These assets included personnel and hardware from ASO, NAVAIR, and Navy depots, such as NAS Alameda.86

Further, in June, 1993, NAVAIR was requested to approve Kaiser Marquardt's testing of rebuilt 241970 RATs that were the property of ASO.87 ASO personnel attended some failure investigation meetings and coordinated with NAVAIR in the performance of failure analysis tasks.  In a letter dated July 8, 1993, ASO Lieutenant Robert W. Chenier directed Kaiser Marquardt to take three ASO RAT units from bonded stores for use in the failure investigation and approved the use of the RATs for wind tunnel testing.88 In fact, the Navy selected the three units to be used.89 Lt.  Chenier issued his order following his July 7, 1993 telephone conversation with Mr. Stultz of NAVAIR.90 Copies of Lt.  Chenier's letter were sent to NAVAIR, NAS Alameda; the ASO point of contact was Ms. Rosemazy.DeAngelo, the ASO Contract Administrator.91

83 Tr. 3-114:4-19.

84 R4, Tab A-29.

85 Tr. 3-115:2-1 1.

86 See generally, R4 File.

87 R4, Tab A-59.

88 R4, Tab G-187; Tr. 1-171:17-1-172:2.

89 Tr.  I- 1 71:22-1-172:2.

90 R4, Tab G- 1 8 7.

91 ld.
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2.
Mr.  Stultz, of NAVAIR, directed the failure investigation as a representative of the ASO Contracting Office.
Mr. Stultz testified, in response to a question regarding whether anyone was in charge of the 1993 failure investigation, in which Kaiser Marquardt, Sargent-Fletcher, and the Navy participated: "The answer is yes.  Depending on your perspective, you might come to two answers.  If you're the [Navy] fleet, you would probably have said because of again the organizational relationship, that the depot was in charge of the investigation because that's what their function is in this particular scenario.  On the other hand, I think that if you're anybody but them, they would say that I was in charge of the investigation.,,92

Mr. Stultz went on to acknowledge that a participant in the failure investigation would probably say that Mr. Stultz was in charge of the investigation.93

Mr. Stultz's direction of the failure investigation on behalf of both ASO and NAVAIR continued for the duration of the two-year effort.  More than a year after ASO and NAVAIR had coordinated the Stop Shipment order for overhaul and repair units, and seven months after ASO personnel had attended a failure investigation meeting for the purpose of reviewing the progress made by NAVAIR acting on their behalf, Kaiser Marquardt personnel attended a meeting at NAVAIR, called by Mr. StUltZ.94 At the meeting, Mr. Stultz made a number of inquiries regarding the actions that Kaiser Marquardt would be prepared to take in order to convince him to restart the ASO overhaul and repair contract.  Contemporaneous notes, transcribed into a trip report, reflect the following exchanges:

Stultz:
If we started the R&O contract, what would you do with the springs?

Kaiser Marquardt: Replace them if they don't meet the current print requirements.

Stultz:
What do we have to do to get the R&O contract back on board?

Kaiser Marquardt: Exercise the next quantity on the BOA.  What about standardizing the repair process?  Doesn't it seem wise to make sure that Kaiser Marquardt and Alameda follow the same process?  Why do you seem to be resisting this?  We've suggested this before.

92 Tr. 3-123:17-3-124:3.

93 Tr. 3-124:4-7.

94 R4, Tab G-214.
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Stultz:
No, it's something which should be done. (It was decided that we could submit a copy of our R&O planning to Stultz.)95

Kaiser Marquardt was forced to negotiate with Mr. Stultz for the resumption of the ASO overhaul and repair contract through its performance on the failure investigation, notwithstanding the fact that it was under no pre-existing contractual obligation to do so.96

Both the ASO and NAVAIR Contracting Officers were aware of Mr. Stultz's activities concertung the failure investigation and not only took no action to stop his work, but rather ratified his efforts.97 The technical committee that briefed the ASO Contracting Officer, Ms. Ruth Hinton,98 also briefed the NAVAIR Contracting Officer, Ms. Lynda Zelnick.

The ASO Contracting Officer testified that the Stop Shipment order, even after her modification, was effective until such time as the Navy Requirements personnel determined that the failure investigation had resolved the problems associated with the RATS, at which time the RAT units could be returned to the fleet.99 Ms acceptance and ratification of Mr. Stultz's work, which was a coordinated effort designed to benefit both Navy agencies, is clear.  Kaiser Marquardt complied with the Navy's requirements and, as both Ms. Hinton and Ms. Zelnick were aware, participated in the failure investigation to resolve the critical safety of flight issue.

Ratification of an implied-in-fact agreement occurs when the Contracting Officer knowingly accepts the benefits of appellant's services. 100 An agreement made on the Govemment's behalf by an agent without expressly delegated authority may be ratified and,

95 Id.
96 See, e.g., Tr. 2-37:14-19: Q: "Okay.  What was your understanding, if you had one at this time in September of 1993, of what it was going to take in order for you to continue shipping 1970 RATs for ASO?" Mr. Huebner: "Before we could ship any 1970s, we had to resolve any failure questions with Jegy Stultz." Id. (emphasis added).

97 See § II.C., infra.
98 See § I., supra.
99 Tr. 3-36:14-3-37:1.

100 Digicon Corp., 89-3 BCA at 110,497.
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therefore, binding on the Government when the Government "accepts the benefits flowing from the agent's promise of payment."101

In its Pretrial Brief, the Government took the position that the Contracting Officer did not ratify the actions of her agent, Mr. Stultz, the NAVAIR Program Manager. 102 The Government did not prove this position at the Hearing.  Rather, there is clear evidence that the Contracting Officer did ratify the agreement.

Moreover, Kaiser Marquardt had no contractual obligation to perform the tests that the Navy required as part of the failure investigation, in order to resume shipment of the uniis under the ASO contract.  Its performance of the directed testing constitutes a constructive change that is compensable under Federal procurement law. 103

3.
ASO representatives, including the Contracts Administrator, attended failure investigation meetings.
ASO personnel, although allowing NAVAIR to manage the day-to-day activities of the highly technical failure investigation, attended meetings and otherwise remained cognizant of the progress being made by the three-party team.  The ASO representatives attended at least three or four meetings during the failure investigation.  Navy Lieutenant Robert Chenier and Rosemary DeAngelo, ASO Contract Administrator, were among the ASO attendees, as well as Mr.-Joe Cosky, an ASO technical representative. 104

The ASO personnel told NAVAIR, Sargent-Fletcher, and Kaiser Marquardt that they were attending the meetings to gather information and determine how the failure investigation was being conducted. 105 The impact of the failure investigation would determine the action to be taken regarding the RAT overhaul and repair that was being conducted under the ASO

IO 1 Silverman v. United States, 679 F.2d 865, 870 (Ct.  Cl. 1982).  See also Digicon Corp., 89-3 BCA at II 0,497.

102 Respondent's Pretrial Brief at 17.

103 CentriclJones Constructors, IBCA No. 3139, 94-1 BCA 1 26,404 at 131,347 (where a Government rejects a tested article to coerce the contractor into additional testing that was not specified by the contract, the Government must pay the cost of such additional testing); see also Dale Const.  Co. v. United States, 168 Ct.  Cl. 692, 701-02 (1964); Appeal oflumen, ASBCA No. 83 64, 1964 ASBCA LEXIS 1099 *42,43 (Sept. 4, 1994); Creative Electric, Inc.  ASBCA No. 21498, 79-1 BCA T 13,615 at 66,769.

104 R4, Tab G-246, Exh. 33, Tr. 2-177:9-15; 1-172:25 - 1-173:10.

105 Tr. 2-36:24 - 2-37:3; 2-177:16-22.
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contract. 106 In monitoring the failure investigation, ASO expected NAVAIR to control and direct the effort, and relied on NAVAIR's determination regarding the cause of the failure investigation and its recommendation for appropriate corrective action to be taken. 107 This

determination would facilitate procurement and installation decisions regarding overhaul and repair orders.

4.
Kaiser Marquardt was required to accede to Mr. Stultz's demands in order to resume shipment of hardware on the ASO contract.
The Government took the position in its Pretrial Brief that Government acquiescence or help did not create an implied-in-fact contract because "any exchanges between the Navy and Kaiser Marquardt were purely technical."108 The record evidence directly contradicts this assertion and establishes that the Navy directed Kaiser Marquardt to perform.  Kaiser Marquardt did perform, and the Government accepted the benefits of Kaiser Marquardt's performance.  The actions of Mr. Stultz, directing the failure investigation on behalf of NAVAIR and ASO, cannot be fairly characterized as purely technical.

In asserting its position that acquiescence does not establish privity of contract, the Government cites Eastern Trans- Waste ofmaryland. 109 The entire Eastern Trans- Waste quotation, cited in part by the Government, is "Evidence of the Govemment's assent to the plaintiff s expectation of direct pavment is reg.uired; Govemment's acquiescence in the plaintiffs performance of work is not enough to establish privity of contract."I 10 The record evidence establishes that the Navy knew that Kaiser Marquardt expected to be paid for its performance in the failure investigation, by either Sargent-Fletcher or the Navy, and the Navy continued to direct Kaiser Marquardt to perform.  I I I

In its Pretrial Brief, the Government cites Korea Development Corp. v. United States,] 12 for the proposition that a high degree of involvement by a Govenunent agency in a project may not create an implied-in-fact contract where the United States is not a party to the underlying

106 Tr. 2-36:24 - 2-37:3.

107 Tr.  I- 1 73:11-18.

108 Respondent's Pretrial Brief

109 27 Fed.  Cl. 146, 150 (1992); Respondent's Pretrial Brief at 18.

I IO Eastern Trans- Waste ofmaryland, 27 Fed.  Cl. at 150 (citations omitted).

III See §§ 1, II.

II 2 Korea Development Corp. v. United States, 9 Cl.  Ct. 167 (198 5).
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contract. 1 13 Korea De velopment states that an implied-in-fact contract requires a meeting of the minds. 1 14 Kaiser Marquardt demonstrated that an agreement between and among the Navy, Sargent-Fletcher, and Kaiser Marquardt did occur, was acknowledged in meetings and referred to

in correspondence, and Kaiser Marquardt complied with its terms in performing the failure investigation.

Kaiser Marquardt's case, however, differs factually from Korea Development, where the plaintiff signed an express agreement that the Agency for International Development's activities related to financing under a construction bond would not be construed as making the Govemmentapartytotheconstructioncontract.115 Thisisfactuallyandlegallydistinguishable from the present matter, in which the Government coordinated a stop work and stopped shipment of Kaiser Marquardt's product, ordered it to perform a failure investigation, directed the level of participation and the activities to be performed, and directed that Kaiser Marquardt "redouble its efforts" when it elected to cease participation.  The Navy's involvement, far from being the "purely technical" activity that the Government maintains, was explicit direction that Kaiser Marquardt perform to the terms of the agreement.

Kaiser Marquardt's Director of Marketing, Mr. Robert Huebner, testified that his understanding during the course of the failure investigation was that, in order for ASO's stop shipment order to be lifted, Kaiser Marquardt "would have to resolve any failure questions with Jerry Stultz.,, I 16 Mr. Huebner's belief was corroborated by the presence of two ASO representatives at a meeting held at Sargent-Fletcher during September, 1993, at which the ASO personnel stated that they were attending the meeting to determine what was occurring in the failure investigation so that ASO could direct the repair and overhaul contract accordingly. 1 17

Kaiser Marquardt's A-6 RAT Program Manager, Mr. Steve Schwartz, attended the September 21, 1993 meeting at Sargent-Fletcher at which NAVAIR and two ASO personnel were present. 1 18 The ASO attendees were Ms. Rosemary DeAngelo, the ASO Contract Administrator, and Mr. Joe Cosky. 1 19 ASO advised Kaiser Marquardt personnel that the stop

113 Respondent's Pretrial Brief at 18.

114 9 Cl.  Ct. at 173 (citations omitted)

115 9 Cl.  Ct. at 173.

116 Tr. 2-37:14-19.

117 Tr. 2-36:24-2-37:13.

118 R4, Tabs A-77; G-246, Exh. 33; Tr. 1-172:3-21.

119 R4, Tab G-246, Exh. 33; Tr. 1-172:25-1-173:10.
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shipment order, then in place concerning part number 241970 RATS, would not be lifted "until they [ASO] were satisfied that the failure investigation had yielded something." 120 During the meeting, Mr. Schwartz's notes reflect that "Jerry still wants answers to high lead screws and other items that are failing early." 121

As a result, ASO and Kaiser Marquardt understood that ASO would lift the stop shipment order: "when NAVAIR, meaning Jerry Stultz, was satisfied that a conclusion had been reached in the failure investigation and then NAVAIR would notify ASO that it was okay to go ahead and ship units again."122

C.
Kaiser Marquardt's products were found to be in conformance with the ASO Contract.
At the conclusion of the failure investigation, Kaiser Marquardt's products were not determined to be at fault. 123 After the lengthy failure investigation, the Navy allowed Kaiser Marquardt to resume shipment of units under the ASO contract.  The units were Kaiser Marquardt part number 241970: the same configuration that Kaiser Marquardt had been shipping in early 1993, when ASO stopped shipments pending the outcome of the Navy's failure investigation. 124

11.
THE NAVY CREATED AN IMPLIED-IN-FACT CONTRACT BETWEEN KAISER MARQUARDT AND NAVAIR UNDER WHICH KAISER MARQUARDT SHOULD BE COMPENSATED.
Representatives of the Navy, Sargent-Fletcher, and Kaiser Marquardt entered into an

agreement in 1993 in which all parties agreed to participate in a failure investigation.  Kaiser Marquardt had no pre-existing contractual obligation to otherwise participate in such an investigation without a formal, written contract, and at no cost, pending the results of the investigation. 125 The oral agreement included the payment term that, unless it was determined that Kaiser Marquardt had not complied with the terms of its ASO BOA contract and the RAT

120 Tr.  I- 1 72:1-18.

121 R4, Tab A-77.

122 Tr. 1-1 73:23-1-174:9.

123 See infta.
124 Tr. 1-1 74:15-18.

125 See § IV., infta.
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production subcontract with Sargent-Fletcher, Kaiser Marquardt would be paid by either SargentFletcher or by the Navy for its reasonable costs incurred in participating in the failure investigation. 126

The elements for an implied-in-fact contract are the same as for an express contract but the nature of the available evidence differs, as an implied in-fact contract is based on the conduct of the parties. 127 The required elements are still offer, acceptance, and consideration. 128 The parties did not reduce their three-way agreement to writing.  However, they performed in accordance with its terms.  Such agreements are both valid and binding.  In PacOrd, Inc. v. United States, a subcontractor entered into an oral implied-in-fact contract with the United States Navy to work on a project because of concerns about the prime contractor's ability to perform.  In reversing the sununary judgment below, the Ninth Circuit held that "Implied-in-fact contracts with the Government have been enforced despite statutory or regulatory requirements that contracts be in writing."130

In Kaiser Marquardt's case, "the Government made assurances to a service provider in order to secure the desired performance.  In [no] case did the parties execute written contracts as required.  And [each] proceeded and completed its work in reliance on the Govemment's assurances."131 The record set forth below establishes that Kaiser Marquardt entered into an implied-in-faqt contract with the Navy after the Navy determined that Kaiser Marquardt was essential to the performance of the faflure investigation.  The record also establishes that Kaiser Marquardt performed diligently under the ten-ns of that agreement for more than a year.  Kaiser Marquardt's products were never found to be out of compliance with the contract.  Therefore, pursuant to the terms of the agreement under which it performed, Kaiser Marquardt is entitled to be paid.

126 See § II.A., infta.
127 Digicon Corp., ASBCA No. 36907, 89-3 BCA T 21,966 at 100,497.  It is equally clear, as set forth herein, that Mr. Stultz was acting as Ms. Zelnick's (the Contracting Officer) representative, with her full knowledge, consent and ratification of his actions.

128 Id., (citations omitted).

129 pacord, Inc. v. United States, No. 96-56738, 1998 WL 156522 (9th Cir.  Apr. 7, 1998).

130 Id, citing Narva Harris Constr.  Corp. v. United States, 574 F.2d 508, 5 1 0-1 I (Ct.  Cl. 1978);

cf HarbertILummus Agrifuels Projects, Harbert International, Inc. et aL v. United States, 17 F.P.D. T 50 (Apr. 21, 1998).

131 PacOrd, 1998 WL 156522, at *3.
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Significantly, the Government did not deny at any time during the failure investigation that a direct contractual relationship existed between the Govenunent and Kaiser Marquardt.  When Kaiser Marquardt notified the Government of its intention to file a claim for costs incurred as a direct result of the Navy-directed technical investigation, the Contracting Officer directed Sargent-Fletcher and Kaiser Marquardt to "redouble their efforts" and disputed Kaiser Marquardt's claim only on the basis that Kaiser Marquardt's "assertion that either of the configurations utilized to date meet the procurement specification requirements of the contract is clearly without basis."132 "The actions and conduct [of the parties] before the inception of a controversy is of much greater weight than what they said or' did after a dispute arose." 1 3' ) Accordingly, Ms. Zelnick's failure to dispute the existence of a contractual relationship, at a time when she needed Kaiser Marquardt's assistance and she had secretly learned of Sargent-Fletcher's pending bankruptcy, is very significant.

The results of an extensive investigation spanning almost two years demonstrated that Kaiser Marquardt's RAT was built and tested in conformance with its drawings. 134 Kaiser Marquardt sold Sargent-Fletcher and the Navy exactly what the RAT drawing called for. 135 Therefore, there was no requirement that Kaiser Marquardt participate in the failure investigation and, pursuant to the terms of the agreement, to which the Navy is a party, Kaiser Marquardt is entitled to be paid.

A.
The record confirms that Kaiser Marquardt entered into a three-way agreement with the Navy and Sargent-Fletcher, pursuant to which Kaiser Marquardt participated in the failure investigation, that Kaiser Marquardt would be paid by either the Navy or Sargent-Fletcher if the RATs were not found to be defective.
1.
The record confirms the parties' early discussion of the failure investigation agreement.
The written record confirms that Kaiser Marquardt took the position, at an early stage of the failure investigation, that it did not believe it was responsible for the failure or the cost of the investigation.  On March 19, 1993, less than two months following commencement of the failure investigation, Ms. Johanna Reide-Banks, a Kaiser Marquardt Contract Administrator, sent a letter to Sargent-Fletcher and to Mr. Ralph Darby of NAVAIR which notified everyone that

132 R4, Exh.  A-93.

133 Fincke v. United States, 675 F.2d 289, 295 (Ct.  Cl. 1982) (citations omitted).

134 See § IV.C., infta.
135 Id.
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Kaiser Marquardt was accumulating the cost of the failure investigation for use in a potential claim. 136 Kaiser Marquardt subsequently wrote:

"Although we have cooperated completely by responding to both the Navy's and Sargent-Fletcher's directions in trying to find the cause of the failures, our diligence in this regard should not be assumed to be acceptance of responsibility for the failures. ... In order to go forward, we need to (1) obtain answers to the

questions noted above and (2) work out an acceptable agreement as to who is going to pay for the effort.  Kaiser Marquardt has spent $140,000 to date on the investigation requested by SargentFletcher and the Nayy."137

Sargent-Fletcher transmitted the letter to Navy personnel from NAVAIR and from NAS Alameda. 138 Kaiser Marquardt never received any response, orally or in writing, that disagreed with Kaiser Marquardt's contention that the failure investigation was requested by SargentFletcher and the Navy. 139 The issues raised in this letter were "discussed ... with Jerry Stultz extensively."140 Following the Navy's receipt of this letter, failure investigation meetings continued, during all but one of which Navy personnel were present. 141 Mr. Alfano testified that, consistent with the terms of the three-way agreement, he provided the notice that Kaiser Marquardt expected to be paid because Kaiser Marquardt was meeting all the contractual obligations of both the production subcontracts with Sargent-Fletcher and the ASO Contract. 142 The units that failed were from the ASO Contract. 143

136 R4, Tab A-27.

137 R4, Tab A-34/G-156 (emphasis added).  The Navy (Mr.  Stultz, Mr. Tranquill, and

Mr. Bundrock) received this letter.  R4, Tab A-34.

138 Id.
139 Tr. 1-69:10-19.

140 Tr. 2-50:10-12.

141 Tr. 2-54:23-25.

142 Tr. 1-70:6-25.

143 Tr. 1-70:22-25.
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Sargent-Fletcher reaffirmed the discussion between the parties which led to the agreement to defer the question of payment until liability was determined when it noted, in an April 22, 1993, letter:

"The extensive efforts on the part of Kaiser Marquardt to arrive at the root cause of these problems are recognized and appreciated.  Sargent-Fletcher and NAVAIR have also invested considerable resources in the outcome of the investigation, yet it remains incomplete.  Conclusive inferences cannot be derived based on work performed so far.  Therefore, it is premature and ill advised to attempt to sort out liability issues at this time."144

The acknowledgement that all parties - Sargent-Fletcher, Kaiser Marquardt, and the Navy - were investing resources and incurring costs in the failure investigation demonstrates the nature of the implied-in-fact contract that existed between the three parties.  Additionally, the terms of the agreement were that liability would be "sorted out" once "conclusive inferences" regarding the cause of the failures had been established through the failure investigation.  Since the reason for the RAT failures had not yet been identified, it was not yet known which party would be required to bear the associated costs. 145

The implied-in-fact contract, under which the Navy, Kaiser Marquardt, and SargentFletcher would work as a team, was further documented in early May, 1993, when Mr. Dominic wrote, "I believe it is essential for the success of the failure analysis/corrective action that Sargent-Fletcher, Kaiser Marquardt, NAVAIR, and [NAS] Alameda operate as a team from a common database."146 He also stated that, "I am confident that with a combined team approach that we will be able to understand the failure mechanism and to come up with appropriate corrective action."147 This letter was transmitted to NAVAIR, Kaiser Marquardt, and NAS Alameda. 148

144 R4, Tab A-34. (Again, this confirming correspondence was shared with all three parties.)

145 See § II.A.2, infta.
146 R4, Tab A-39.

147 Id.
148 Id.
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2.      The parties orally agree.
The agreement was further confirmed during a meeting at NAVAIR in Washington, D.C. on May 13, 1993.149 This meeting, called by Mr. Stultz, was attended by, among others, Mr. Huebner and Mr. Alfano (Kaiser Marquardt's Director of Contracts, authorized to commit the company to contractual agreements), 150 Mr.  Stultz, and Mr. Dominic.  During this meeting, Kaiser Marquardt, Sargent-Fletcher and the Navy agreed to the terms under which Kaiser Marquardt would participate in the failure analysis. 151
Mr. Dominic confirmed this agreement in writing to the Navy four days later, on May 17, 1993, when he wrote to NAVAIR that:

"SFC takes exception to the phrase, 'at no cost to the Government.' SFC believes that troubleshooting the RAT failures is a valid charge to the contract; therefore, there will be a cost to the Government for the troubleshooting.  In addition, as a result of the troubleshooting, it may result that the Government has some responsibility and SFC reserves the right to seek a contractual remedy in that event."152

Mr. Dominic admitted that the position as set forth in his letter of May 17, 1998 was, in fact, his position throughout the failure investigation. 153
3.     The parties' subsequent correspondence confirms the agreement.
The terms of the implied-in-fact contract, pursuant to which Kaiser Marquardt would be paid unless it were demonstrated that the RAT was at fault for the failures, is also evident from the subsequent, repeated, and apparent attempts by Sargent-Fletcher and the Navy to target liability on a party other than themselves.  Both the Navy and Sargent-Fletcher sought to place liability on Kaiser Marquardt through the failure to meet an MTBF to which Kaiser Marquardt had never agreed.  See § IV.C., infta.  The limited amount of operational data that were made available by the Navy indicated that aircraft vibration was occurring at I 0- I 00 times the

149 Rule 4, Tab A-55.

150 Tr. 1-24:8-16.

151 Tr. 2-23:8-2-25:25; 1-46:25-1-5 1:1 1.

152 R4, Tab G-168; Tr. 2-214:13-2-215:5.@153 Tr. 2-215:6-9.
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vibration levels designated in the qualification specification, 154 and that out-of-specification flight operations existed. 155 Nevertheless, the Navy took the position that the qualification specification was representative of the operating environment and ordered Kaiser Marquardt to determine why the RATs were failing. 156

Sargent-Fletcher, in an effort to use the agreement to have Kaiser Marquardt perform at no cost to the Navy or Sargent-Fletcher, attempted through a series of letters I57 to place responsibility for the failure investigation with Kaiser Marquardt.  In his May, 1993 response to one such letter, Mr. Huebner further documented the evolution which led to the agreement when he noted that the joint decision among NAVAIR, Kaiser Marquardt, and Sargent-Fletcher to establish a plan for future investigative tasks (the "go-forward plan") would "be considered Cmoney well spent,' regardless of who pays for it," and that "regardless of where the responsibility ultimately falls, all parties (NAVAIR, Sargent-Fletcher, and Kaiser Marquardt) must be involved in structuring the go-forward plan. . .,,158 He confirmed that Kaiser Marquardt would accept responsibility for RAT problems that were determined to be caused by it, and that the investigative costs would not be bome by Kaiser Marquardt in the absence of such determination. 159 Significantly, Mr. Dominic forwarded Mr. Huebner's letter to Mr. Stultz at NAVAIR under a fax cover sheet bearing the notation that "Sun[d]strand looks better and better."160 If Mr. Dominic and NAVAIR did not understand that they had a liability to pay Kaiser Marquardt for the cost of funding the investigation to deterznine the cause of the failures, there would have been no reason to consider going to a new source.  Mr. Stultz confirmed, during his sworn testimony at the ASBCA Hearing, that Mr. Huebner's letter conformed to Mr. Stultz's understanding of the arrangement between the parties. 161

154 Tr. 2-34:6-15.

155 Tr. 2-34:16-2-35:6.

156 Tr. 2-35:7-9.

157 See, e.g., R4, Tab A-39.

15 8 R4, Tabs A-40, G- 1 64.

159 id.
160 R4, Tab A-40.  Sundstrand Aerospace is a company that was being promoted by Mr. Dominic to NAVAIR as a second source alternative (to Kaiser Marquardt) to produce the RAT. See R4, Tab A-38; Tr. 2-244:25-2-246:2.  See generally, § II.B.2.b., supra, for a discussion regarding the significance of the Sundstrand RAT development/production program.

161 Tr. 3-84:10-12.
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NAVAIR induced Kaiser Marquardt to keep performing failure analysis tasks.

Notwithstanding the May, 1993 fax in which it is apparent that the Navy was contemplating an alternate source of supply for A-6 RATS, 162 Mr. Stultz told Kaiser Marquardt, during a meeting on June 15, 1998, that NAVAIR was committed to Kaiser Marquardt's RATS. 163 He also told Kaiser Marquardt that it would be necessary to perform more extensive failure analysis testing and that "added cost and time [are] recognized."164

On June 25, 1993, after coordinating with the Navy, Sargent-Fletcher sent a "Cure Notice" to Kaiser Marquardt on its production subcontracts, purchase orders 71;147 and 71151.165 The Cure Notice threatened to terminate the subcontract purchase orders unless Kaiser Marquardt met a I 00 hour MTBF requirement, although the purchase order actually contained no such requirement.  Kaiser Marquardt understood that Sargent-Fletcher's letter was simply an attempt to affix liability for the failure investigation with Kaiser Marquardt and did not take the "threat" seriously. 166 In its July 23, 1998 response, Kaiser Marquardt reaffirmed the terms of the oral agreement and observed that "Kaiser Marquardt regards any such SFC's threat as uncalled for and legally improper."167 Kaiser Marquardt regarded Sargent-Fletcher's Cure Notice as "a nuisance type of thing because [Kaiser Marquardt does not] have a requirement to fumish RAM Air Turbines capable of perfon-ning 100 hours MTBF as stated here."168

The existence and terms of the implied-in-fact contract were apparent in Kaiser Marquardt's July, 1993 response to the cure notice.  "Kaiser Marquardt has been working diligently with Sargent-Fletcher and the U.S. Nau for several months trying to determine the cause of the A-6 RAT failures.  Our effort is in direct response to Sargent-Fletcher's and NAVAIR's directions to try to identify the source of A-6 RAT thrown blades and other reported failures. . ." "Sargent-Fletcher's and the NgU's cooperation and participation will be included in any subsequent Go Forward Plan which may be necessary after completion of the current

162 R4, Tab A-40.

163 R4, Tab A-56.

164 Id.
165 R4, Tab A-58.

.1 66 Mr. Paul Stevens, the Sargent-Fletcher Procurement Manager, told Kaiser Marquardt that the issuance of the "show cause letter [was] merely good business practice by SFC" and an

"insurance policy" to provide documented correspondence on the Go-Forward Action Plan.  See generally, Tr. 1-43:20-1-53:13.

167 R4, Tab A-6 1.

168 Tr. 1-143:17-1-144:8.
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testing effort.". . . "Moreover, Kaiser Marquardt has previously notified Sargent-Fletcher (in writing) that a substantial part of the analysis and testing, being performed by Kaiser Marquardt, is the financial resl2onsibilitv of Sarizent-Fletcher and/or the Nayy.11169

At this time, after the implied-in-fact agreement between the parties was reached, Kaiser Marquardt continued to perform failure analysis tasks without knowing which of the three parties would be financially responsible, as the cause of the failures had not yet been identified.  "Kaiser Marquardt's diligence and cooperation should not be assumed to be evidence of any acceptance for responsibility for the RAT failures, beyond that which further testing and analysis may reveal truly belongs to Kaiser Marquardt."170 The letter was received by the Navy, accompanied by a fax transmittal cover that advised Mr. Stultz that the letter "round[ed] out [Ms] appreciation of the situation."171

Kaiser Marquardt complied with the terms of the implied-in-fact contract with the Navy when it determined that it was responsible for the costs associated with cork debonding.  It separately accumulated the costs, which were approximately $29,000.00, and did not include them in the claims submitted to its team members, Sargent-Fletcher and the Navy. 172

Kaiser Marquardt's President, Terence H. McDowell, demonstrated his awareness of and Kaiser Marquardt's intent to abide by the ten-ns of the implied-in-fact contract when, in an August 13, 1993 letter to the President of Sargent-Fletcher, he stated that he was disappointed that Sargent-Fletcher would disparage and seek to blame the failures on Kaiser Marquardt,

"in the eyes of our mutual customer, the Navy.... We are working very diligently to carry out the test objectives outlined and agreed upon by all parties.  There is good progress and the Navy seems very pleased with the effort so far.  It still remains to be seen who

169 R4, Tab A-61 (emphasis added).

170 R4, Tab A-61.

171 Id. Kaiser Marquardt initially sent this letter only to Sargent-Fletcher because it was a response to a Cure Notice letter issued by Sargent-Fletcher.  Tr. 2-38:19-2-39:22.  This was one in a series of letters between Kaiser Marquardt and Sargent-Fletcher either in response to letters initiated by Sargent-Fletcher, such as the aforementioned Cure Notice, or in response to teamwide action items, wherein Sargent-Fletcher served as the focal point for receipt from and distribution to NAS Alameda, Kaiser Marquardt, and NAVAIR.  Tr. 2-38:19-2-39:22.

172 Tr. 2-26:1-12; R4, Tab A-34 ("KM has spent $140,000 to date on the investigation requested by Sargent-Fletcher and the Navy.  Of this amount, $29,000 is related to cork debonding and KM

will absorb this cost.") This letter was transmitted to the Navy.  Id. See also R4, Tabs G-220, G-246.
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and what is responsible for [the] RAT failure, and to what extent."173

At the Navy's direction, a meeting was held in Washington, D.C., on March 30, 1994 which NAVAIR, including Mr. Stultz and a Navy captain; Navy consultants; Sargent-Fletcher, represented by Mr. Dominic; NAS Alameda, represented by Mr. Ron Garber; and Kaiser Marquardt, represented by Mr. Schwartz and Mr. Huebner, were present. 174 During the meeting, Kaiser Marquardt explained that the A-6 RAT performs properly throughout the flight envelope. 175 The meeting agenda includes a claim discussion, 176 and Kaiser Marquardt discussed with all participants, including the Navy, that it met all contractual requirements and expected to be reimbursed for its participation in the failure investigation. 177 The Navy was told that a claim would be forthcoming and no denials of liability were issued by the Navy. 178

Consistent with the terms of the agreement between the Navy, Kaiser Marquardt, and Sargent-Fletcher, Kaiser Marquardt formally notified ASO, Sargent-Fletcher, and NAVAIR, on June 6, 1994, that it would "submit a claim to both the Navy and Sargent-Fletcher for costs expended for the effort associated with the A-6 RAT Failure Investigation."179 In this claim notification, Kaiser Marquardt noted that "NAVAIR directed and Sargent-Fletcher directed Kaiser Marquardt to perform many analyses and tests to support the investigative effort," and stated that, as the results of extensive testing demonstrated that Kaiser Marquardt's product performs reliably throughout the specifled operating environment, Kaiser Marquardt would provide further support only upon receipt of ftmding and a detailed statement of work, if NAVAIR and Sargent-Fletcher determined that such further support was desired. 1 80

173 R4, Tab A-67.

174 R4, Tab G-214.

175 Id.
176 R4, Tab G-246, Exh. 44.

177 R4, Tabs G-214, G-246, Exh. 44.

178 R4, Tab G-214; Tr. 1-151:21-1-153:5.

179 R4, Tab G-218.

180 Id.
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4.
Consistent with the three-party agreement, Kaiser Marquardt submitted claim proposals to Sargent-Fletcher, ASO, and NAVAIR.

Consistent with the agreement between the Navy, Sargent-Fletcher, and Kaiser Marquardt, claim proposals were submitted by Kaiser Marquardt to both of its partners in the failure investigation.  Kaiser Marquardt first submitted a claim proposal to Sargent-Fletcher because, on June 24, 1994, Mr. Dominic telephoned Mr. Huebner to advise him that, by the end of the current week, Sargent-Fletcher would be filing for protection under Chapter I I of the United States Bankruptcy Code. 181 The same day, Kaiser Marquardt hand-delivered an 8-page claim proposal to Sargent-Fletcher, with copies to both NAVAIR and ASO, for the costs

associated with the failure investigation. 182 Five days later, Sargent-Fletcher filed for Chapter II bankruptcy.] 83

Within seven months, Kaiser Marquardt prepared and submitted a 25-page claim, accompanied by 56 exhibits, to NAVAIR and to ASO. 184 Kaiser Marquardt understood that, unlike the precarious financial situation that compelled its expeditious lodging of a claim against Sargent-Fletcher, such action was not required to preserve Kaiser Marquardt's contractual rights against NAVAIR and ASO because of the fiscal soundness of the United States Government. 185

5.
The Navy directed Kaiser Marquardt to keep participating in the failure investigation.
Three weeks after Kaiser Marquardt sent the claim notice to Sargent-Fletcher and the Navy, the NAVAIR Contracting Officer, Ms. Lynda Zelnick, responded: "We are particularly disturbed by Kaiser Marquardt's recent notification of their intent to cease their unfunded participation in this investigation and to submit a claim for reimbursement of expenses associated with it.... [T]he assertion that either of the configurations utilized to date [241850 and 241970] meet the procurement specification requirements of the contract is clearly without basis and

181 R4, Tab G-228 at T 21.  This is consistent with Mr. Alfano's testimony that on June 6, 1994, when Kaiser Marquardt provided formal notification to ASO, Sargent-Fletcher, and NAVAIR, he was unaware of Sargent-Fletcher's impending bankruptcy.  Tr. 1-127:14-18.

182 R4, Tab G-220; Tr. 2-40:1-8.

183 R4, Tab G-228.

184 R4, Tab G-246.

185 See Tr. 2-40:20-2-41:6 (testimony of Mr. Huebner: "We didn't have to act quite that fast with the Navy.  They [NAVAIR and ASO] weren't going anyplace.").
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serves only to disrupt the investigative process at a time when real answers are so badly needed."186

Ms. Zelnick admitted that, as the Contracting Officer, she was responsible for the contents of the letter and that the letter was appropriate. 187 She determined that Kaiser Marquardt was responsible for finding the cause of the failures because she determined that "KaiserMarquardtwasthemanufacturerofthedefectivecomponent."l88 Shemadethis determination, upon advice of her technical representatives, Mr. Stultz and Mr. Tranquill, because the RAT was operating for short periods of time and was throwing blades. 189 Ms. Zelnick made this determination without knowing whether Kaiser Marquardt had, in fact, met its contract requirements. 190

The NAVAIR Contracting Officer reaffirmed some of the terms of the implied-in-fact contract and the fact that the cause of the failures had not yet been determined when she stated that, "You must therefore identify the root cause(s) of these failures, re-evaluate their applicability to the production 241970 RATs and implement whatever correction may be required to make them safe for use.  The USN has no alternative but to continue the pursuit of necessary answers."191

In her letter, the NAVAIR Contracting Officer directed Kaiser Marquardt to continue to perform work, and at an increased intensity:

"Extraordinary commitment and action are required over the coming weeks in order to avoid a substantial impact on our operations.  Sargent-Fletcher Company and Kaiser Marquardt are accordingly expected to redouble their efforts on this investigation. ... We request that you, and Kaiser Marquardt, immediately

provide formal notice of your intent to comply with this letter.  The

186 R4, Tab A-93.

187 Tr. 2-129:20-2-130:2.

188 Tr. 2-130:16-19.

189 Tr. 2-130:20-2-131:2.

190 Tr. 2-131:7-17.  Kaiser Marquardt had, in fact, complied with its contract requirements and was under no obligation to participate in a failure investigation.  See § IV, infra.
191 R4, Tab A-93.
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aforementioned direction is considered within the scope of the subject contract."192

Consistent with the terms of the contract between the Navy and Kaiser Marquardt and pursuant to the NAVAIR Contracting Officer's directive, Kaiser Marquardt continued to participate in the failure investigation.  Ms. Zelnick testified that it would not have been "extraordinary commitment" for Kaiser Marquardt to participate in a failure investigation if a component that Kaiser Marquardt had delivered had not been working properly. 193

Significantly, at no point in during the failure investigation did the NAVAIR Contracting

Officer deny that a direct contractual relationship existed between Kaiser Marquardt and

NAVAIR, either through an implied-in-fact contract or through an agency relationship. 194

6.
Kaiser Marquardt continued to participate in the failure investigation, at the Navy's direction, following the bankruptcy of Sargent-Fletcher.
Sargent-Fletcher filed for protection from its financial obligations under Chapter I I of the United States Bankruptcy Code on June 29, 1994.195 Consistent with the terms of the three-way agreement, Kaiser Marquardt had submitted a claim to Sargent-Fletcher and filed an Opposition to Debtor's Motion to Assume and Assign Executory Contracts and to Reject Executory Contracts (the "Opposition") with the United States Bankruptcy Court to prevent the discharge of Sargent-Fletcher's obligations because, in its bankruptcy petition, Sargent-Fletcher had failed to list Kaiser Marquardt's claim as one of its debts. 196
This submittal, however, is not inconsistent with Kaiser Marquardt's recovery from the Navy of the costs associated with the failure investigation.  Kaiser Marquardt's Director of Marketing, Mr. Robert Huebner, testified that Kaiser Marquardt's bankruptcy claim "was part of the deal.  Both the Navy and Sargent-Fletcher were going to be responsible if we hadn't been found negligent or if it wasn't our fault; and, therefore, we would submit it [a claim] to both of

192 Id.  The "subject contract" caption of the NAVAIR Contracting Officer's letter is "Kaiser Marquardt Ram Air Turbines for A/A42R- I Aerial Refueling Stores." Id.

193 Tr. 2-137:8-22.

194 See generally, R4, Tab A-93.

195 R4, Tabs G-22 1; G-228 at T 23.

196 R4, Tab G-228 at T 24.

59

those parties."197 Kaiser Marquardt focused the Court on the fact that it was directed to perform work by Sargent-Fletcher, but also included in its bankruptcy court filing a copy of the June 6. 1994 claim letter that Kaiser Marquardt submitted to all three parties, indicating it was directed to perform work by all three parties, Sargent-Fletcher, ASO, and NAVAIR. 198 Further, in his sworn declaration in support of Kaiser Marquardt's Opposition, Mr. Huebner stated that "Kaiser has cooperated with Sargent-Fletcher and the Naw to investigate the causes of RAT failure."I 99

For at least three months following Sargent-Fletcher's bankruptcy filing, Kaiser Marquardt continued to expend resources in performing tasks associated with the failure investigation.  In July, 1994, Kaiser Marquardt participated in a meeting at NAS Alameda, at which all team members, the Navy, Sargent-Fletcher, and Kaiser Marquardt, were present.200 In August, 1994, Kaiser Marquardt forwarded vibration data to the Navy following a telephone conference.201 In October, 1994, Kaiser Marquardt performed still more testing and analysis and provided the results to Sargent-Fletcher and the Navy.202 Kaiser Marquardt's performance demonstrates the "extraordinary commitment and action',203 that the NAVAIR Contracting Officer expected when she directed Kaiser Marquardt to continue its participation in the failure investigation.

B.
The Navy's actions and Kaiser Marquardt's performance meet the legal standard for the formation of an implied-in-fact contract.
An implied-in-fact contract is created when: (1) the Government directs a contractor to perform services; (2) the contractor complies with the Govemment's directive; and (3) the Contracting Officer tacitly ratifies the understanding between the parties by accepting the benefit of the contractor's services.204 Respondent contended in its Pretrial Brief that there was no

197 Tr. 2-40:20-2-41:2.

198 R4, Tab G-228, Exh.  H; Tr. 242:12-20.

199 R4, Tab G-228 at 1 18 (emphasis added).

200 R4, Tabs A-94-A-97, A-99.

201 R4, Tab A- 1 05.
202 R4, Tab G-230.

203 R4, Tab A-93.

204 Digicon Corp., ASBCA No. 3 6907, 89-3 BCA         21,966 at II 0,497.
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conduct between the parties that clearly manifests an agreement.205 This contention is not consistent with the record before the Board.

The elements of an implied-in-fact contract are present in the conduct of the Navv and Kaiser Marquardt, as set forth below.

1.
Offer andacceptance are present in the conduct of the Government and Kaiser Marquardt.
Mutuality of intent to contract, an offer and an acceptance, may be inferred "from conduct of the parties showing, in the light of the surrounding circumstances, their tacit understanding."206 Kaiser Marquardt set forth the elements of offer and acceptance, infta, in its Request For Payment and its certified claim.  The failure investigation was conducted pursuant to a meeting of the minds that is sufficient to create an implied-in-fact contract for the substantial work performed by Kaiser Marquardt at the Navy's express direction.

This Board has found a contract when the Govenunent "directed Appellant to perform the service ... [and] appellant complied.,,207 In the present matter, the Navy directed Kaiser Marquardt to engage in teardown, evaluation and analysis,208 formulate action plans,209 and issue recommendations and drawings which were then used by the Navy.210 This Board heard testimony that the Navy asked questions of and assigned action items to Kaiser Marquardt, who responded directly to the Navy.211 The Navy never told Kaiser Marquardt not to communicate directly with Navy personnel.212

205 Respondent's Pretrial Brief at 13.

206 Sperry Corp. v. United States, 13 Ct.  Cl. 453, 458 (1987) (quoting Baltimore & Ohio R.R. v.
United States, 261 U.S. 592, 597 (1923)).

207 Digicon Corp., 89-3 BCA at 1 10,497.

208 See, e. g., R4, Tabs G- 1 3 6-G- 1 3 8, G-246, Exh. 45.

209 R4, Tabs A-5 1; G-21 0.

2 1 0 R4, Tabs G-246, Exh. 17-18, 29, 42.

211 Tr. 3-135:15-3-136:18.

212 Tr. 3-136:23-3-137: 1. Mr. Stultz also testified that he never heard any Sargent-Fletcher employee tell Kaiser Marquardt not to communicate directly with the Navy.  Tr. 33-137:2-5.
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Further, Kaiser Marquardt served repeated notification that it would not continue the investigation without compensation,213 and NAVAIR was directly informed of Kaiser Marquardt's expectation of payment.214 The NAVAIR Program Manager, Mr. Stultz, testified that he never heard Kaiser Marquardt volunteer to perform the failure investigation without payment.215 Rather, he heard Kaiser Marquardt representatives state to both Sargent-Fletcher and the Navy that Kaiser Marquardt expected to be paid for its participation in the failure investigation.216

Despite being served with early and repeated notice that Kaiser Marquardt expected to be paid by either the Navy or Sargent-Fletcher for its participation in the failure investigation, the Navy never sent any written communication to Sargent-Fletcher which stated that the Navy was holding Sargent-Fletcher accountable for the results.217 Rather, in a memorandum that Mr. Stultz prepared in early 1995 for the signature of his supervisor, Mr. R. Hiune, Mr. Stultz documented the Navy's position: "NAVAIR representatives recognized this situation [distrust between Sargent-Fletcher and Kaiser Marquardt] and consistently directed our tasking to SFC though it was apparent that KM was the ultimate accountable since our contract was with them.  SFC readily accepted and understood this.,,218

Further, Mr. Stultz has no specific recollection of any circumstance in which he would have told Kaiser Marquardt that the Navy would not be responsible for the failure investigation CoSts.219 He first testified that there was a writing which confn-ms that the Navy could avoid

213 See, e.g., R4, Tabs A-34; G-246, Exh. 14.

214 See, e.g., R4, Tab A-34; G-214; G-246, Exh. 44; A-91.

215 Tr. 3:165-10-3-166:1.

216 Tr. 3-76:2-12.

2 I 7 Tr. 3-137:18-23.  Although Mr. Stultz testified that he made such an admonition orally, the

Rule 4 file contains no documents that would corroborate his statement.  Tr. 3-138:6-3-139:9;

See generally, Rule 4 file.

218 Tr. 3-111:7-9; R4, Tab A-100.  Although Mr. Stultz stated that his memorandum contained an editing error, the document, prepared for the NAVAIR agency head, speaks for itself

219 Mr. Stultz thinks it very likely that the Navy may have stated that it would not be responsible for the failure investigation, but has no specific recollection of having done so.  His inability to distinguish between the first (1990-1991) failure investigation and the 1993-1994 failure investigation presently at issue (see, e.g., Mr. Stultz's testimony regarding the "matrix," which was actually developed during and pertained to the first failure investigation (Tr. 3-152:14-3153:15)) may contribute to his lack of certainty.
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paying Kaiser Marquardt for the 1993 failure investigation.  He claimed there was a matrix in which the parties had agreed that the Navy would not be financially responsible for the failure investigation.220 However, on cross-examination it became clear Mr. Stultz was confused and the "matrix" was prepared in 1991 during a prior failure investigation and had nothing to do with the 1993 failure investigation.221

The Navy continued to request Kaiser Marquardt's services even after June 24. 1994, when the NAVAIR Contracting Officer received Kaiser Marquardt's written notice of its demand for reimbursement.222 Until June, 1994, the Navy never sought to disclaim their intent to pay Kaiser Marquardt for its services.  NAVAIR simply continued to demand Kaiser Marquardt's resources and Kaiser Marquardt complied.

Kaiser Marquardt entered into an agreement and, in good faith, performed a failure investigation, the terms of which were that Kaiser Marquardt would be paid by either of the other two parties, Sargent-Fletcher and the Navy, unless it were proven that Kaiser Marquardt's products were not compliant with contract requirements.  Mr. Stultz testified that he understood the terms of the three-party arrangement to be that Kaiser Marquardt would accept financial responsibility only for those design or manufacturing problems that it was determined to have caused.223 Kaiser Marquardt's products were never proven to be contractually non-compliant.

Kaiser Marquardt was under no pre-existing contractual duty to perform a failure analysis at no cost when the Navy directed it to begin work.224 Solely at the behest of the Navy, Kaiser Marquardt diverted substantial resources, including skilled employees and use of the test facilities, on a priority basis.  "Although inducement is not an element of a contract implied in fact, inducement and encouragement to do work may constitute implied acceptance.,,2 25

220 R4, Tab G-109; Tr. 3-63:12-3-64:25.

221 R4, Tab A-6; Tr. 3-152:14-3-153:15.  See also Tr. 2-46:7-247:2.

222 R4, Tabs A-93 - A-97; G-246, Exh. 49, 50.

223 Tr. 3-84:2-12; R4, Tab G-164.

224 See generally §§ I.A., I.C., IV.

225 Sperry Corp. v. United States, 13 Cl.  Ct. 453, 458 (1987)(citations omitted).  See also PacOrd, Inc. v. United States, No. 96-56738, 1998 WL156522 (9th Cir.  Apr. 7, 1998) (holding that a party holding a subcontract to a U.S. Navy prime contractor may form an implied-in-fact contract with the Navy when the Navy effectively guaranteed payment in order to induce that party's performance.  The bankruptcy of the prime contractor did not disturb the implied-in-fact contract between the U.S. Navy and the party who performed the work).
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The Government asserts, in its Pretrial Brief, that there was no offer and acceptance because Kaiser Marquardt sent a budgetary proposal and options for the failure investigation to Sargent-Fletcher but not to the Navy.226 The budgetary proposal was submitted to SargentFletcher at its request for the cost of a specific, limited task, pursuant to an action item generated at a failure investigation meeting.227

Offer and acceptance is present here, as in Digicon, where the Government accepted Kaiser Marquardt's performance of the failure investigation, at its direction.

The Government has failed to demonstrate any intention or attempt by the Navy to disclaim liability for work performed during the 1993 failure investigation.  Rather, the documents between and among the parties during the course of the failure investigation and analysis demonstrate that the parties were working as an integral team under an agreement that, in the absence of proven fault, Kaiser Marquardt would be paid.228
2.
Consideration is present in the conduct of the Government and Kaiser Marquardt.
Kaiser Marquardt's activities conferred a substantial benefit on the Govenunent.  When the Government accepted these benefits, it established the consideration necessary to form an implied-in-fact contract with Kaiser Marquardt.229 When the Government accepts the benefit of tasks performed by another that it would otherwise have to perform, using its own personnel and resources, this establishes a substantial benefit that is conferred on the Govenunent and which forms the consideration necessary to an implied-in-fact contract.

226 Respondent's Pretrial Brief at 13.

227R4,TabG-156;Tr.3-185:4-14 (Theletterproposalisreferencedas"MeetingActionltems, 25 March 1993").

228 See, e.g., R4, Tabs A-27, A-34, A40, and A-61.

229 Silverman v. United States, 679 F.2d 865, 870 (Ct.  Cl. 1982).  See also, Digicon Corp., ASBCA No. 36907, 89-3 BCA T 21,966 at 110,497; UnitedStates v. Amdahl Corp., 786 F.2d 387 (Fed.  Cir. 1986) ("[w]here a benefit has been conferred by the contractor on the Government in the form of goods or services, which it accepted, a contractor may recover at least on a ... quantum meruit basis.... [T]he contractor is ... compensated ... under an implied-in-fact contract." Id. at 393.)

64

a)
Kaiser Marquardt's activities conferred a substantial benefit on the Navy.

The implied-in-fact contract between the Navy and Kaiser Marquardt is well-supported by consideration.  NAVAIR directed Kaiser Marquardt's personnel to perform tests and analvsis and submit the results directly to NAVAIR.230 It used test matrices developed by Kaiser Marquardt at Navy direction.231 The Navy was aware that the only pre-existing contractual test requirement to which a RAT was required to confon-n under the ASO contract was to perform in accordance with the 241970 Acceptance Test Procedure ("ATP").232 The record is replete with specific and detailed factual situations wherein Kaiser Marquardt personnel performed tasks that would otherwise have to be performed by Government personnel at Govennnent expense.2' )3

The Government used Kaiser Marquardt's work performed during the failure investigation to eliminate possible causes and attempt to identify the precise cause of the hardware failure.234 Kaiser Marquardt was directed by the Navy to gather and analyze data, using Kaiser Marquardt's facilities, equipment, and supplies; and to provide personnel to participate in failure investigation meetings.235 The information learned as a result of Kaiser Marquardt's participation was integral to the Navy's failure investigation.

Mr. Stultz testified that Kaiser Marquardt "had a number of things going for them" in the role that they played in the failure investigation.236 Kaiser Marquardt had technical knowledge of the RAT design and possessed various facilities, such as test stands and computer models, that were used in the failure investigation.237

230 See, e.g., Tr. 3-77:10-16; R4 Tab G-246, Exh. 7, 8, 19, 24, 26-3 1.

231 R4, Tab G-246, Exh. 19-21.

232 R4, Tab G-214.

233 See generally, Rule 4 file.

234 See, e.g., R4, Tab G-246, Exh. 7, 8, 18, 19, 21, 22, 33, 44, 45.

235 See, e.g., R4, Tab G-246, Exh. 16, 17, 20, 24, 27, 28, 30, 31, 32, 37; Tr. 3-127:5-3-128:2; 3128.

236 Tr. 3-68:6-15.

237 Tr. 3-68:11-15.
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During the failure investigation, NAVAIR submitted a proposed baseline summary for Kaiser Marquardt's review.238 The baseline summary would serve as a common database for failure analysis during the engineering investigation.239 Kaiser Marquardt technical personnel evaluating the Navy's baseline summary found "a substantial amount of information missing," and developed a three-page list of changes, enhancements, questions, and clarifications.240

Kaiser Marquardt provided technical personnel to tear down RAT units at NAS Alameda, as the Navy requested.241 It conducted testing pursuant to the Navy's request and to the Naw's specifications.242 Kaiser Marquardt attended meetings and actively participated in seeking the cause of the RAT blade failure.243 The Navy Program Manager, Mr. Stultz, testified that the principal technical assistance in the failure investigation came from Kaiser Marquardt,244 and that Kaiser Marquardt's involvement was essential to the failure investigation.245

The impact and importance of Kaiser Marquardt's contributions to the failure investigation are evident in an ECP Issues summary produced by the Government after the failure investigation.246 The "ideal situation "for the Government was determined to be using Kaiser Marquardt's technical expertise to do qualification of the new design and modify the 241970 RATs.247 The Navy expressed a concern regarding legal ramifications if Kaiser Marquardt did not participate in the ECP incorporation because Kaiser Marquardt "found" the new bearing and shaft seal that were to be incorporated in the modification.248

238 R4, Tab A-49.

239 R4, Tab G-246, Exh. 17.

240 R4, Tab A-49.

241 R4, Tabs A- 1 9, A-27.

242 See, e.g., R4, Tabs G- 1 95; G-246, Exh. 25, 28, 3 1.

243 R4, Tabs A-22, A-5 1, A-5 5, A-5 6, A-77.

244 Tr. 3-123:2-8.

245 Tr. 3-128:17-22.

246 R4, Tab A- IO 1.

247 Id.
248 Id.
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b)
Kaiser Marquardt even provided the technical expertise to assist in the development of a procurement specification to replace the Kaiser Marquardt RAT.
Acceptance of the benefits of Kaiser Marquardt's services in the failure analysis is an element present in the formation of an implied-in-fact contract with the Navy.249 The Navv used Kaiser Marquardt's technical expertise not only to determine the cause of the RAT failures but also to develop a procurement specification for a development/production award to a competitor, Sundstrand. @le the Navy had induced Kaiser Marquardt to perform the failure investigation, NAVAIR and Sargent-Fletcher were developing a second source to eliminate Kaiser Marquardt from ftiture production.250

In August 1993, NAVAIR and Sargent-Fletcher discussed terminating Kaiser Marquardt's RAT production contract and awarding a development/production contract to Sundstrand, while keeping Kaiser Marquardt contractually obligated for repair and overhaul through the ASO contract.251 During this period, Kaiser Marquardt continued to run tests that the Navy requested, recommend specifications and tests, and provide technical expertise regarding RAT development and operation.252 The Navy received the benefit of Kaiser Marquardt's RAT expertise and experience.253 At the same time, NAVAIR representatives were meeting with Sundstrand "for specifications, additions, deletions, and clarifications to assure that all NAVAIR expertise and experience is reflected in the final performance specification to Sundstrand.,,254 Kaiser Marquardt was assisting NAVAIR in developing and refining the procurement specification for Kaiser Marquardt's replacement.

Kaiser Marquardt conferred a benefit on the Navy by performing tasks necessary to the development of a procurement specification that would otherwise have been required to be performed by Navy personnel or under contract to the private sector.  The Navy's knowing receipt and use of the benefit of Kaiser Marquardt's expertise and perfon-nance constitutes the

249 Digicon Corp., ASBCA No. 36907, 89-3 BCA @ 21,966 at I 1 0,497.  See also United States v. Amdahl Corp., 786 F.2d 387, 393 (Fed.  Cir. 1986).

250 See, e.g., R4, Tabs A-38, A-40, A-69.

251 R4, Tab A-69.

252 See, e.g., R4, Tabs A-62, G- 1 8 1, G-246, Exhs. 17,18.

253 Id.
254 R4, Tab A-69.
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consideration necessary to form an implied-in-fact contract, pursuant to which Kaiser Marquardt

should be paid.255

C.
The Contracting Officer's actions ratified, through acquiescence, the impliedin-fact contract between Kaiser Marquardt and the Navy.

Ratification of an implied-in-fact agreement occurs when the Contracting Officer knowingly accepts the benefits of appellant's services.256 An agreement made on the Govemment's behalf by an agent without expressly delegated authority may be ratified and, therefore, binding on the Government when the Government "accepts the benefits flowing from the agent's promise of payment.,,257

In its Pretrial Brief, the Government took the position that the Contracting Officer did not ratify the actions of her agent, Mr. Stultz, the NAVAIR Program Manager.258 The Government did not prove this position at the Hearing.  Rather, there is clear evidence that the Contracting Officer did ratify the agreement.

The NAVAIR Contracting Officer, Ms Lynda Zelnick, testified that she was aware that the Navy was directing a failure investigation in which Kaiser Marquardt was participating.259 She did not know whether the provisions of the subcontracts between Sargent-Fletcher and Kaiser Marquardt included a performance requirement or an MTBF requirement,260 but, significantly, she was aware that there was a dispute between Sargent-Fletcher and Kaiser Marquardt regarding Kaiser Marquardt's participation in the failure investigation.261 She did not know whether Kaiser Marquardt's participation in the failure investigation was required by the terms of its subcontract purchase orders with Sargent-Fletcher.262 Nonetheless, she never

255 Digicon Corp., ASBCA No. 36907, 89-3 BCA 1 21,966 at II 0,497.  See also, Silverman v.
United States, 679 F.2d 865, 870 (Ct.  Cl. 1982).

256 Digicon Corp., 89-3 BCA at 110,497.

257 Silverman v. United States, 679 Fff.2d 865, 870 (Ct.  Cl. 1982).  See also Digicon Corp., 89-3 BCA at II 0,497.

258 Respondent's Pretrial Brief at 17.

259 Tr. 2-122:10-16.

260 Tr. 2-122:17-24.

261 Tr. 2-123:3-9.

262 Tr. 2-125:7-1 1.
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directed the NAVAIR technical representatives, who were conducting the failure investigation for the Navy, not to participate in failure investigation meetings when Kaiser Marquardt was present, although it was her "normal rule" that Navy personnel not communicate directly with subcontractors.263 Ms. Zelnick knew that Kaiser Marquardt's technical assistance was necessary to support the failure investigation,264 and she was never told that Kaiser Marquardt would participate in the failure investigation at no cost to anyone.265

This knowledge, coupled with her failure to take action to cease the Navy's direction of Kaiser Marquardt, her express direction that Kaiser Marquardt "redouble [its] efforts'@ to find the cause of the failure, and her knowing receipt and use of the benefits of Kaiser Marquardt' s work constitutes acquiescence in and tacit ratification of the implied-in-fact contract between the Navy and Kaiser Marquardt.

1.
The Contracting Officer knew that Kaiser Marquardt was participating in the failure investigation and relied on her technical representatives to conduct it.
Ms. Zelnick was regularly briefed by either Mr. Stultz or his deputy, Mr. Tranquill, approximately once per week, which was a normal level of frequency "if there are problems," on a contract for which Ms. Zelnick is responsible.266 She knew the problems that were being addressed, the parties involved, and the direction that Mr. Stultz was giving.  She knew that Kaiser Marquardt was worried about the costs of the investigation and had not been told that it would be an unftinded participant.267 Despite this knowledge, at no time did Ms. Zelnick direct her representatives to stop their action or in any way limit Kaiser Marquardt's participation.

Ms. Zelnick testified that she was aware that the Navy was participating in a failure investigation, that the investigation concerned safety of flight issues in which the Navy "technical people would want to be involved in whatever discussions were coming up in whatever issues were being generated by an engineering investigation.,,268 Ms. Zelnick was

263 Tr. 2-124:16-19.

264 Tr. 2-128:17-24.

265 Tr. 2-142:9-13.

266 Tr. 2-121:16-23.

267 Tr. 2-144:18-22; 2-142:9-13.

268 Tr. 2-113:12-25.
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aware that Sargent-Fletcher was participating in the engineering investigation,269 and was also aware that Kaiser Marquardt was participating in the failure investigation.  She testified that.  "The technical committee told me that Sargent-Fletcher didn't have the technical expertise [to conduct the failure investigation] on their own and that they required the vendor - subcontractor - of the component in order to reach an answer.11270

Ms. Zelnick testified that she relied on the assigned Navy program engineer for assistance in resolving engineering issues, such as a failure investigation, or an engineering dispute.271 She expected Mr. Stultz to find the correct answer and to report back to her regarding his findings.272 She also expected that contractors will cooperate with her technical representatives and testified that contractors were expected not to insist on talking to the Contracting Officer personally because "it's not how the system works.11273

Although the Contracting Officer stated, during her direct examination by Government counsel, that she had only intended to direct Sargent-Fletcher,274 the record evidence, including her letter in which she directed that Kaiser Marquardt "redouble [its] efforts" and provide her, within three weeks of the date of her writing, formal notice of its intent to do so, is clear.275 There has been no evidence produced by third parties or by the Navy, despite broad subpoenas and document production requests, that would limit the Navy's direction.276 Kaiser Marquardt was directed by the Navy to continue its participation in the failure investigation.277

269 Tr. 2-114:1-3.

270 Tr. 2-114:10-16.

271 Tr. 2-145:8-15.

272 Tr. 2-145:16-2-146:1.

273 Tr. 2-146:7-12.

274 Tr. 2-139:13-17

275 R4, Tab A-93.

276 See generally, Rule 4 file.

277 See § III.A.2., supra, for a discussion of the Contracting Officer's direction that Kaiser Marquardt continue its participation.
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Contrary to what the Government asserts in its Pretrial Brief,278 while in close

communication with the NAVAIR Contracting Officer, Mr. Stultz did direct Kaiser Marquardt's participation in the failure investigation, because he wanted a I 00 hour MTBF, regardless of whether Kaiser Marquardt had such a contractual requirement in its subcontracts.  He directed Kaiser Marquardt to participate in meetings.279 NAVAIR directed Kaiser Marquardt personnel to perform tests and analysis and submit the results directly to NAVAIR.280 He also directed the chiefly ministerial work that was performed by Sargent-Fletcher.281 Mr. Stultz testified that letters could as easily have been sent to him or to the NAVAIR Contracting Officer,

Ms. Zelnick;282 that he and the NAVAIR Contracting Officer "worked together as a team" in administering the contract,283 and that Mr. Stultz and Mr. Tranquill "worked so very closely [together] that the distinction was almost moot.,,284

2.
When Kaiser Marquardt planned to cease its participation in the failure investigation, the NAVAIR Contracting Officer directed its continued participation
Following more than eighteen months of extensive and costly participation in the Navyled failure investigation, Kaiser Marquardt made the decision to stop.  All the analyses that it had performed indicated that the RATs performed reliably throughout the specified operating environinent.285 The RATs even performed successfully during a flight test, conducted by the Navy, in which no hydraulic pump was attached to the RAT.286 Kaiser Marquardt gave notice

278 Respondent's Pretrial Brief at 17.

279 See, e.g., R4, Tabs A-5 1, A-52, A-56, G-136, G-246, Exhs. 4, 37, 39.

280 See, e.g., R4, Tabs G-1 81, G-195, G-246, Exhs. 8, 27, 28, 29, 30, 31, 35, 36.

281 See, e.g., R4, Tabs A-56, A-68, G-191, G-246, Exh. 45.

282 Tr. 3-187:17-21.

283 Tr. 3-171:2-14.

284 Tr. 3-124:13-19.

285 R4, Tab A-91, G-218.

286 Id.
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that it would continue to provide support only upon receipt of ftmding and a detailed statement of work.287 This notice was provided to ASO, NAVAIR. and Sargent-Fietcher.288

Within three weeks, the NAVAIR Contracting Officer responded.  She did not denv that a contractual relationship existed between Kaiser Marquardt and NAVAIR.289 Instead, she stated that Kaiser Marquardt's "assertion that either of the configurations utilized to date meet the procurement specification is clearly without basis," directed that both Sargent-Fletcher and Kaiser Marquardt identify the cause of the failure and take whatever corrective action is necessary, redouble their efforts on the investigation, and provide the NAVAIR Contracting Officer with written notice of intent to comply with her directive.290

The NAVAIR Contracting Officer testified that she issued her directive without the knowledge of whether Kaiser Marquardt's participation in the failure analysis was required by the terms of its subcontracts with Sargent-Fletcher, whether the subcontracts included performance or MTBF specifications, or whether, in fact, Kaiser Marquardt was meeting its subcontract requirements.291 She made the decision to direct Kaiser Marquardt to keep working because Kaiser Marquardt manufactured the RAT and her technical representatives, Mr. Stultz and Mr. Tranquill, recommended that she do so.292

D.
The failure investigation was not related to the production contracts between Sargent-Fletcher and Kaiser Marquardt.
There was no contract in existence during the period between March, 1993 and September, 1993 in which Sargent-Fletcher could have directed Kaiser Marquardt's participation, because a stop work order was in effect on all activities related to Purchase Orders 71147 and 7115 1, which were the only contractual means that Sargent-Fletcher had available to direct Kaiser Marquardt.293

287 Id.

288 R4, Tab A-91.

289 R4, Tab A-93.

290 Id.
291 Tr. 2-122:17-24; 2-125:7-1 1; 2-131:7-17.

292 Tr. 2-130:16-2-131:2.

293 R4, Tabs G- 1 44, G- 1 98.
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While Mr. Dominic and Mr. Stultz. both of whom work for business entities whose significant customers include the United States Navy,294 testified that during the three party investigation they told Kaiser Marquardt that there was no NAVAIR-Kaiser Marquardt relationship, there is no written evidence that Sargent-Fletcher ever sought to establish a prime contractor/subcontractor relationship between Sargent-Fletcher and Kaiser Marquardt for the conduct of the failure investigation.  Mr. Stultz stated that Mr. Dominic sought to assert such a relationship during the course of failure investigation meetings,295 and Mr. Dominic stated that he would provide an "admonition" that all direction or action would come soleiv from Mr. Dominic.296 Such admonition was never provided in writing, despite Mr. Dominic's prolific correspondence on other issues.297

Moreover, contemporaneous notes taken by personnel during several meetings do not reflect any statement that would corroborate either Mr. Stultz's or Mr. Dominic' s version of events.298 Rather, the detailed notes taken by Kaiser Marquardt personnel show that the Navy directed Kaiser Marquardt to continue to participate in the failure investigation, identified the tasks in which Kaiser Marquardt's participation was required, directed Kaiser Marquardt to provide the responses directly to the Navy, and directed Kaiser Marquardt to be present during future failure investigation meetings.299 Contemporaneous notes from Mr. Dominic and Mr. Stultz were, to be kind, sparse, and do not support their testimony.

While Sargent-Fletcher was the central repository for action items and served in a chiefly ministerial role in which it called meetings, documented action items, and distributed copies to all team members, there is no evidence in the record that any of the parties to the implied-in-fact contract were ever aware of or, in any event, complied with Mr. Dominic's statement that "any and all direction on action to take would come from me, and me alone ."300 Sargent-Fletcher's ministerial role is typified by its September 8, 1993 transmittal of data from RAT testing

294 Tr. 3-109:25 - 3-110:13; 2-153:4-8 [IMPCO is a well known Navy subcontractor].

295 Tr. 3-72:16 - 3-73:2.

296 Tr. 2-175:19 - 2-176:15.

297 See generally R4 file.

298 See, e.g., R4, A-5 1, A-56, A-77, A-88, A-96.

299 Id.

300 Tr. 2-176:7-15; see generally R4 file.  Cf, R4, Tab A-56 (Mr.  Stultz states that direction is to come from NAVAIR, not NAS Alameda; Mr. Stultz directed Kaiser Marquardt to perform tests and Sargent-Fletcher to summarize action items and answers).
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performed at Kaiser Marquardt.  Sargent-Fletcher received the data and transmitted it to NAVAIR, NAS Alameda - and to Kaiser Marquardt, who had provided the data initiall@,.'O I

III.
THE NAVY CREATED AN AGENCY RELATIONSHIP BETWEEN SARGENTFLETCHER AND NAVAIR AND KAISER MARQUARDT SHOULD BE COMPENSATED BY THE NAVY FOR THE WORK PERFORMED BY KAISER MARQUARDT ON THE NAVY'S BEHALF.
The fundamental elements of an agency relationship are the principal's right to control

the agent's actions and the parties' mutual consent to the relationship.302 The Navy, not Sargent-Fletcher, controlled Kaiser Marquardt's failure investigation, pursuant to the terms of the three-way agreement into which the parties entered.

A.
The Navy directly controlled Kaiser Marquardt's participation in the failure investigation
In addition to the implied-in-fact contract that resulted from the Navy's direct control of Kaiser Marquardt's efforts, supra, Kaiser Marquardt is in direct privity with the Government through the implied-in-fact contract which arose because of the agency relationship between the Govenunent and Sargent-Fietcher.303 As noted above, NAVAIR acted under a direct impliedin-fact contract or, alternatively, as an agent principal, when it assigned responsibility directly to Kaiser Marquardt, mandated Kaiser Marquardt's participation in Govemment-directed failure investigations, and not only ordered Kaiser Marquardt to perform but to "redouble [its] efforts.,,304 Alternatively, NAVAIR acted as an agent principal, reducing Sargent-Fletcher's role to that of the scribe/mail carrier, who did no more than listen and record as NAVAIR directed Kaiser Marquardt.

301 R4, Tab A-74.

302 Detroit Testing Lab., Inc., EBCA No. 153-1-81, 83-1 BCA T 16,458 at 81,856 (citations omitted).

303 Boards have long recognized that subcontractors have standing to pursue a claim when the

Government and its prime contractor fimction as principal and agent.  Detroit Testing
Laboratory, Inc., EBCA No. 153-1-81, 83-1 BCA        16,458 at 81,856.

304 See, e.g., R4, Tab A-93.
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Factors integral to determining the status of a party as the agent of another include "the extent of control exercised, and the intent and :ftmctioning of the parties in their relationship with each other.,,305

1.
The documentary and testimony evidence conclusively demonstrates that Sargent-Fletcher was acting as the Navy's agent in conducting the failure investigation.
The record demonstrates that Kaiser Marquardt is entitled to recover costs incurred as a result of the failure investigation because, under the General Security Services criteria, the Navy caused the Sargent-Fletcher Company to act as its agent in the direction of the investigation.'306 It is the functional nature of the relationship, rather than how the parties describe their relationship, that is controlling.307

Ms. Lynda Zeinick, the NAVAIR Contracting Officer testified that she directed Kaiser Marquardt to continue to participate in the failure investigation because she determined that Kaiser Marquardt's assistance was required in order for Sargent-Fletcher to deliver a product to the Navy that met the requirements of the contract between NAVAIR and Sargent-Fletcher.308 Mr. Stultz testified that Sargent-Fletcher did not substantially contribute to providing answers in this technical failure investigation.309 Kaiser Marquardt and NAS Alameda answered the

305 General Security Services Corporation, GSBCA No. 7684, 85-3 BCA 18,380 at 92,195 (quoting Oberlin v. Marlin American Corp., 596 F.2d 1322 (7th Cir. 1979)).

306 See, e.g., R4, Tabs A-51 (NAVAIR personnel told NAS Alameda representative Mr. Daren Bundrock that all official comments would be made by NAVAIR); A-56, G- 1 81 (NAVAIR personnel asserted technical coordination responsibility for analyses involving Sargent-Fletcher, NAS Alameda, and Kaiser Marquardt); G- 1 91 (NAVAIR personnel advised Sargent-Fletcher, NAS Alameda, and Kaiser Marquardt that NAVAIR would approve a RAT repair and overhaul procedure for the fleet); G-246, Exh. 25 (Pursuant to direction from the Navy, Sargent-Fletcher told Kaiser Marquardt to contact NAVAIR and ASO directly concerning the RAT failure investigation); A-93 (the NAVAIR Contracting Officer, Ms. Lynda Zelnick, did not deny the existence of a direct contractual relationship, either implied-in-fact or agency, between Kaiser Marquardt and the Navy).

307 Detroit Testing Laboratory, Inc., EBCA No. 153-1-81, 83-1 BCA at 81-860, (citing Board of Trade v. Hammond Elevator Co., 198 U.S. 424 (1905)).

308 Tr. 2-131:18-2-132:2.

309 Tr. 3-127:15-19.
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questions.3 I 0 The reason that Ms. Zeinick felt compelled to send a letter directing that Kaiser Marquardt redouble its efforts and provide her with written notice of its intent to continue to participate in the failure investigation was because her technical representative, Mr. Stultz, advised her that Kaiser Marquardt planned to cease working.311 She sent the letter to "do everything I could to assure that Sargent-Fletcher saw to it that Kaiser Marquardt continued their participation.,,312

The NAVAIR Contracting Officer's actions demonstrate a high degree of direct control over Sargent-Fletcher's relationship with Kaiser Marquardt.  Her stated intention in directing Kaiser Marquardt, as well as the fimctioning of the parties during the course of the nearly two year long failure investigation, demonstrate the relationship between Sargent-Fletcher and NAVAIR as one of agent/principal, rather than customer/prime contractor.

The test for an agency relationship set forth in United States v. Johnson Controls,313 and relied on by the Government in its Pretrial Brief, also confirms the relationship between SargentFletcher and the Navy as that of agent/principal.

Under Johnson Controls, an agency relationship is established through clear contractual consent.314 The NAVAIR Contracting Officer's direction that Kaiser Marquardt continue its participation in the failure investigation, supra, coupled with the agreement pursuant to which the parties were performing, supra, the highly technical failure investigation, to which SargentFletcher did not substantially contribute, solidly establishes the consent of the parties.  Mr. Stultz testified that Sargent-Fletcher had neither the technical qualifications nor the facilities to conduct the failure investigation and that he "needed" Kaiser Marquardt's expertise.315

a)
Sargent-Fletcher told Kaiser Marquardt to replace components at no charge on Government contracts to which Sargent-Fletcher was not a party.
The conduct of Sargent-Fletcher members of the failure investigation team, as well, demonstrates the extent and breadth of the agency relationship.  In August, 1993, while the stop

310 Tr. 3-127:23-3-128:1.

311 R4, Tab A-93; Tr. 2-135:3-8.

312 Tr. 2-135:9-14.

313 United States v. Johnson Controls, 713 F.2d 1541 (Fed.  Cir. 1983).

314 713 F.2d at 1551.

315 Tr. 3-126:24 - 3-128:2.

76

work orders issued by Sargent-Fletcher to Kaiser Marquardt were in effect.316 Mr. Dominic wrote a letter to Kaiser Marquardt that acknowledged Kaiser Marquardt's data indicating that "the repair and overhaul units [RAT units provided under the contract between Kaiser Marquardt and ASO] should be returned [from the Navy] to Kaiser Marquardt for replacement of the springs.,,317 Although the replacement of springs on ASO units was never an issue that would have concerned Sargent-Fletcher in a contractual capacity, Mr. Dominic stated that "Kaiser Marquardt should offer the United States Navy (NAVAIR and ASO) to replace these springs with the current configuration at no cost to the Govemment.,,318 Mr. Dominic transmitted copies of his letter to the Navy.319 The following day, Mr. Dominic transmitted a "white paper" to NAVAIR, which summarized the recent discussion between Mr. Stultz and Mr. Dominic.320 In the "white paper," Mr. Dominic reported that Kaiser Marquardt had been asked to replace the springs at no cost to the Govemment.321 The agency relationship between NAVAIR and Sargent-Fletcher is evident.

b)
Sargent-Fletcher directed Kaiser Marquardt to perform failure investigation tasks while Stop Work orders were in effect on all of its contracts with Kaiser Marquardt.
On March 4, 1993, only one day after issuing a complete stop work of all activity related to the purchase orders between Sargent-Fletcher and Kaiser Marquardt, Mr. Dominic wrote to Kaiser Marquardt's Mr. Huebner, "It is imperative that we quickly identify the cause of the failures and initiate corrective action to support our mutual customer, the United States

Navy.,,322 NAVAIR personnel, Mr. Stultz, Mr. Mike Tranquill, and Mr. Ralph Darby were copied on the letter.323 At this time, there was no contractual obligation for Kaiser Marquardt to

316 Sargent-Fletcher directed that Kaiser Marquardt "STOP WORK and cease all activities relative to Purchase Orders 71147, 71151 and 71187 until further notice" on March 3, 1993, and 4 4 resume work and continue all activities relative to Purchase Orders 71147, 71151 and 71187" on September 3, 1993.  R4, Tabs G-144, G-198.

317 R4, Tab G-246, Exh. 26.

318 Id.
319 Id.
320 R4, Tab A-69.

321 Id.
322 R4, Tab A-23 (emphasis added).

323 Id.
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perform any tasks for Sargent-Fletcher.324 Indeed, Kaiser Marquardt performed the tasks for the United States Navy.

The Johnson Controls criteria require that, for an agency relationship to exist, the prime contractor acts as purchasing agent to the Govemment.325 Sargent-Fletcher, having directed that Kaiser Marquardt cease performance under its subcontract purchase orders, could act in no role other than as purchasing agent at this time.  The Government contends, in its Pretrial Brief, that the Navy never requested nor told Sargent-Fletcher which vendors to use.326 The record evidence demonstrates that the Navy determined that Kaiser Marquardt's participation was essential to the failure investigation.327 The NAVAIR Contracting Officer testified that she did "everything [she] could to assure that Sargent-Fletcher saw to it that Kaiser Marquardt continued their participation.,,328 Indeed, Kaiser Marquardt's participation was more critical to the failure investigation than that of Sargent-Fletcher.

The Government also contends that "Sargent-Fletcher was responsible for fixing the RAT when there were failures, and enforcing its agreements with its vendors to provide a product that worked.,,329 The Government failed to introduce any evidence of any agreement between Sargent-Fletcher and Kaiser Marquardt that would require Kaiser Marquardt to participate in a failure analysis.  The Government also failed to introduce any evidence that the cause of the failures was determined.

C)
Sargent-Fletcher repeatedly acknowledged the nature of the agency relationship.
On March 17, 1993, Mr. Dominic prepared and distributed a synopsis of a meeting that was held on March 15, 1993 at which personnel from NAS Alameda, Sargent-Fletcher, NAVAIR, and Kaiser Marquardt were present, and established the agenda for a future meeting, to be held at Kaiser Marquardt, at which Sargent-Fletcher, NAVAIR, and Kaiser Marquardt personnel would again be in attendance.330 In the meeting minutes, Mr. Dominic again wrote

324 Tr. 1-163:9-14.

325 713 F.2d at 1551.

326 Respondent's Pretrial Brief at I 1.

327 See, e.g., Tr. 3-128:17-22.

328 Tr. 2-135:9-14.

329 Respondent's Brief at I 1.

330 R4, Tab A-26.
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that Sargent-Fletcher "is pleased at the quantity and quality of people Kaiser Marquardt is applying to solve this problem for our mutual customer, NAVAIR and the United States Naa.,,331 In May, 1993, while Sargent-Fletcher had issued Stop Work orders for both of its purchase orders with Kaiser Marquardt and therefore had no current contractual relationship.331 a Sargent-Fletcher employee, Mr. Allen May, reviewed the test matrix developed bv Kaiser Marquardt.  First among Mr. May's general comments to the matrix was a recommendation that the Sargent-Fletcher signature approval block be deleted and that NAS Alameda concurrence be obtained.333

In Sargent-Fletcher's October 7, 1993 letter to Kaiser Marquardt in which it sought to clarify the conditions related to its issuance of a Stop Work order, a Sargent-Fletcher Subcontracts Administrator reaffirmed that the order was issued when "Sargent-Fletcher and United States Naw technical personnel determined that continued use of the RAT" posed a flight safety risk.334

2.
The NAVAIR Contracting Officer directed Kaiser Marquardt to continue its participation in the failure investigation and directed Kaiser Marquardt to provide formal acknowledgement of its intent to do so.
The facts of this case show that NAVAIR personnel created an agency relationship that is evident in the Contracting Officer's written direction to Kaiser Marquardt during the course of the failure investigation.  This agency relationship is typified in a June 24, 1994 letter in which the NAVAIR Contracting Officer directed that both "Sargent-Fletcher Company and Kaiser Marquardt are accordingly expected to redouble their efforts on this investigation" and requested that "you, and Kaiser Marquardt, immediately provide formal confirmation of your intent to comply with this letter.,,335

The Navy's representative to the failure investigation, Mr. Jerry Stultz, testified that he wrote the June 24, 1994 letter336 for Ms. Zelnick to sign.  He expected that the letter, although addressed only to Sargent-Fletcher, would reach Kaiser Marquardt and was not surprised when it

331 Id. (emphasis added).

332 See infta.
333 R4, Tab A-43.

334 R4, Tab G-202 (emphasis added).

335 R4, Tab A-93.

336 R4, Tab A-93.
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did so within a short time following its issuance.'37 Ms. Zelnick testified that she intended her letter to result in Kaiser Marquardt redoubling its efforts and continuing its participation in the failure investigation.338 At this time, Mr. Stultz was well aware, as was Ms. Zelnick, that Kaiser Marquardt had taken the position it had no obligation under its Sargent-Fletcher subcontracts to perform the failure investigation at no cost to its customers.339 This degree of direct control over Kaiser Marquardt, who had no pre-existing obligation to participate in a failure investigation, squarely establishes an implied-in-fact contract between NAVAIR and Kaiser Marquardt and confirms the agent/principal relationship between NAVAIR and Sargent-Fletcher.340

At the beginning of the failure investigation, in January 1993, Mr. Stultz called a meeting with both Sargent-Fletcher and Kaiser Marquardt to brief them on the early field reports of RAT blade failures.  Mr. Stultz, who traveled to California for the meeting, briefed both companies and the failure investigation began.341 From the outset, the Navy assumed direct control of the investigation.342 To the extent that Kaiser Marquardt communicated and/or acted jointly with Sargent-Fletcher during the course of the investigation, Sargent-Fletcher's representatives repeatedly made clear to Kaiser Marquardt that they were only acting as intermediaries between the Navy and Kaiser Marquardt to convey the Navy's direction of the investigation, in the effective role of scribe and facilitator.343 The Navy also understood the nature of the agency relationship.  Mr. Stultz, the NAVAIR Program Manager, told Sargent-Fletcher that they needed

337 Tr. 3-168:2-13.

338 Tr. 2-138:17-22.

339 Tr. 2-132:23-2-133:6; 2-135:3-8; 3-175:8-15.

340 Ratification occurs when the principal, upon leaming of an unauthorized act of its agent, acquiesces in or affirms an act through her conduct.  Dan Rice Const.  Co. v. United States, 36 Fed.  Cl.  I (I 996); HNV Cent.  River Front Corp. v. United States, 32 Fed.  Cl. 547 (1995); Reliable Disposal Co., ASBCA No. 40100, 91-2 BCA § 23895.  Restatement (2d) of Agency, § 1, Comment b: The relationship which the law calls agency does not depend on the intent of the parties to create it, nor their belief that they have done so.  To constitute the relation, there must be an agreement, but not necessarily a contract, between the parties if the agreement results in the factual relation between them to which are attached the legal consequences of agency, an agency exists although the parties did not call it agency and did not intend the legal consequences of the relation to follow.  Detroit Testing Laboratory, EBCA No. 153-1-81, 83-1 BCA T 81,860. 341 Tr. 2-6:20-23; 3-123:9-15.

342 See, e. g., R4, Tabs A-5 1; A-56; A-93; G- 1 8 1; G- 1 9 1; G-246, Exh. 25.

343 See, e.g., R4, Tabs A-51, A-56; G-181; G-191; G-246, Exh. 25.
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to make sure that Kaiser Marquardt addressed the failure problem of the thrown blades.344 Mr. Stultz told both Kaiser Marquardt and Sargent-Fletcher that he expected Kaiser Marquardt to provide a RAT that met an MTBF of I 00 hours.345

Although Mr. Dominic testified at the hearing that it was always his practice to open failure analysis meetings with a general prepared statement purporting to establish a contractual hierarchy which confirmed the Govemment/prime/subcontractor relationship,' )46 the Government has not produced and the Rule 4 file does not contain any documents that would corroborate this version of events.347 If Mr. Dominic ever sought to assert in writing the existence of a purported contractual "hierarchy," such letter was not produced.348

Instead, the Rule 4 file does contain meticulously documented accounts of several meetings during the duration of the failure investigation.349 None of these accounts contain any entries that comport with Mr. Dominic's current version of events.  Rather, the Rule R4 file documents are replete with contemporaneous entries demonstrating that the Navy conducted and controlled the failure investigation.350 Mr. Dominic's own notes do not contain any reference to

344 Tr. 3-139:10-15.

345 R4, Tab A-77.

346 Tr. 2-175:19-2-176:19 ("Any direction or action to take would come from me and me alone.  And it would be in writing, after the meeting."). VNIE another Navy witness, Mr. Stultz, believed it to be "very likely" that he stated that the Navy would not be responsible for the failure investigation, he was unable to recall any circumstance in which he did so, and the Rule 4 file contains no confirming evidence.  Tr. 3-164:24-3-165:9; see generally, Rule 4 File.

347 See generally, Rule 4 File; Tr. 2-231:10-2-232:3.

348 See generally, Rule 4 File.

349 See, e.g., R4, Tabs A-46, A-55, A-56, A-77.

350 See, e.g., R4, Tab G-246, Exh. 39 (Mr.  Huebner, Kaiser Marquardt, December 10, 1993 memorandum to Mr. Stultz, NAVAIR, providing a status update following their meeting two days earlier, and stating that "I am looking forward to the point where you are satisfied with the operation of our turbine."); R4, Tab G- 1 56 (advising that "Kaiser Marquardt has spent $140,000 to date on the investigation requested by S[argent]-F[letcher] C[ompany] and the Navy."); R4, Tab A-23 (Mr.  Dominic, Sargent-Fletcher March 4, 1993 letter to Mr. Huebner, Kaiser Marquardt: failure identification and corrective action is required to support "our mutual customer, the United States Navy."); R4, Tab A-55 (Mr.  Alfano, Kaiser Marquardt, meeting summary dated May 14, 1993: "During the review of the failures, many action items were assigned by the Navy."); R4, Tab A-56 (Mr.  Schwartz, Kaiser Marquardt, meeting notes dated

(Footnote continued on next page)
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his purported contractual direction.351 Sargent-Fletcher employee Mr. Allen May testified that the parties were working together as a team,352 and both Navy and Sargent-Fletcher employees testified that Sargent-Fletcher did not have the technical expertise to find the cause of the failures.353 Sargent-Fletcher's primary role in the failure investigation, therefore, was to facilitate the coordination of action items and correspondence.354 The record evidence demonstrates that the Navy "so circumvented the independent authority of the prime contractor that [the prime] was acting as an agent of the Govemment.,,355 The relationship between the Navy and Sargent-Fletcher was that of principal and agent.

B.
Sargent-Fletcher had no contractual means to direct Kaiser Marquardt following its issuance of a Stop Work order.
When Sargent-Fletcher issued its directive that Kaiser Marquardt "stop work and cease all activities" on its A-6 RAT production purchase orders,356 there was no contractual authority between Sargent-Fletcher and Kaiser Marquardt under which Sargent-Fletcher could direct

(Footnote continuedfrom previous page)
June 15, 1993: "Jerry [Stultz, NAVAIR] wants a schedule ... Direction to come from NAVAIR - not Alameda ... Jerry wants to add vibration measurement ... JS [Mr.  Stultz] says [to measure delta torque after each test.  Added cost and time [are] recognized." [5 page meeting synopsis and list of authorities]); R4, Tab A-77 (Mr.  Schwartz, Kaiser Marquardt, meeting notes dated September 21, 1993 ("Jerry [Stultz] still wants answers ... Jerry doesn't care what our contract with SFC says, he expects a 100 hour RAT.").

351 R4, Tab A-67.

352 Tr. 2-90:9-12.

353 Tr. 2-173:14-19; 3-128:17:22.

354 Tr. 1-126:12-1-127:3; 2-38:19-2-39:22.  See also Tr. 2-87:25-2-88:21 (Testimony of Mr. May) "Sargent-Fletcher's role was to coordinate, I guess, the efforts between the Navy and Kaiser Marquardt.  In fact, if you look at the item list, Sargent-Fletcher Company had very, very few action items.  Most of the action items were either the customer, the U.S. Navy, as far as flight testing or documenting the conditions; or Kaiser Marquardt, who did the analyses, the ground testing, and other stuff.  So, we were, more or less, a participant and coordinated the effort from there." Id.

355 Johnson Controls, 713 F.2d at 1552.

356 R4, Tab G-144.
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Kaiser Marquardt to participate in a failure investigation.357 The vast majority of the tasks performed by Kaiser Marquardt in support of the Navy' s failure investigation were conducted after Sargent-Fletcher had stopped work on its contracts with Kaiser Marquardt.358

Following receipt and acknowledgement of Sargent-Fletcher's stop work orders, Kaiser Marquardt conducted many engineering analyses, attended many meetings, made manv presentations, conducted many tests, and participated fully in the failure investigation for more than a year.359 Kaiser Marquardt's participation was occasioned by and conditioned upon its agreement with the Navy.

Moreover, during the failure investigation period, Sargent-Fletcher was experiencing such severe financial problems that, following the lifting of its stop work orders, SargentFletcher advised Kaiser Marquardt that it would not be able to meet the payment terms of its purchase orders and "hope[d] to be able to pay within 60 days" the four outstanding invoices that were already more than 60 days past due.360 Kaiser Marquardt found Sargent-Fletcher's nonpayment to be unacceptable and advised Sargent-Fletcher that no more RAT hardware would be shipped until senior Sargent-Fletcher executives were able to provide adequate assurances of future performance.361 During the same period in which it advised Sargent-Fletcher that it would not perform under the Sargent-Fletcher contracts until payment issues were resolved, Kaiser Marquardt expended capital, personnel, and equipment resources to continue its participation in the failure investigation, at the Navy's direction, by attending meetings, including a meeting where personnel from ASO, NAVAIR, NAS Alameda, and Sargent-Fletcher were present;362 accepting test data transmitted through Sargent-Fletcher and distributing it to Kaiser Marquardt personnel involved in the failure investigation,363 and analyzing and providing data to Sargent-Fletcher and the Navy.364 The record evidence shows that, consistent with the

357 Tr. 1-161:8-14; 1-163:9-14.

358 Tr. 1-162:19-1-163:8.

359 Tr. 1-162:19-1-163:8.

3 60 R4, Tab A-8 1.

361 R4, Tab A-8 1.

362 R4, Tab G-246, Exh. 33.

363 R4, Tab G-246, Exh. 34.

364 R4, Tab G-246, Exh. 35.
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terms of the three-party agreement and contrary to the Govemment's assertions in its Pretrial Brief,365 Kaiser Marquardt was looking to the Goverrunent for payment.

When the Government is directly liable for the price of the services performed, there is evidence that an agency relationship exists.366 The Navy knew and understood that Kaiser Marquardt expected, pursuant to the terms of the agreement, that it would be paid bv either Sargent-Fletcher or the Navy for its participation in the failure investigation.367 Kaiser Marquardt clearly understood that, to the extent that Sargent-Fletcher was communicating with Kaiser Marquardt concerning the failure investigation, it had no direct contractual relationship and was therefore acting as an agent of the Navy.

The Navy's exercise of total control over the investigation and the interaction between the Navy, Sargent-Fletcher, and Kaiser Marquardt demonstrate the functioning of Sargent-Fletcher as an agent whose sole responsibility was to communicate the requests of the Navy.368 Kaiser Marquardt's participation was demanded and technical direction was provided by the Navy, not Sargent-Fletcher.369 Kaiser Marquardt's personnel received hardware from and reported test results to the Navy, not Sargent-Fletcher.370

365 Respondent's Pretrial Brief at 12.

366 Johnson Controls, 713 F.2d at 1551.

367 See, e.g., R4, Tabs G-214, G-246, Exh. 44.

368 See, e.g., R4, Tabs A-51; A-56, G-181; G-191; G-246, Exh. 25.

369 See, e. g., R4, Tabs G-246, Exh. 17, 18; A-5 1; A-52; G- 1 8 1; G- 1 84.  The Navy elected to circumvent the express contractual relationship that it maintained with Sargent-Fletcher when it held Kaiser Marquardt responsible for performing the failure analysis.  The principal/agent relationship between the Navy and Sargent-Fletcher led the Contracting Officer, not SargentFletcher, to direct Kaiser Marquardt's participation when she wrote that, "Sargent-Fletcher Company and Kaiser Marquardt are accordingly expected to redouble their efforts on this investigation.  Further, we request that, within three working weeks of receipt of this letter, you provide a contingency plan and milestones. . . " (R4, Tab A-93.) Kaiser Marquardt was further directed to provide formal confirmation of its intent to comply with the Contracting Officer's orders.  Id.

3 70 See, e. g., R4, Tabs G- 1 42 and G- 1 43 (ASO and NAVAIR coordinated the movement of Navy hardware for Kaiser Marquardt's use in the failure investigation); G- 1 87 (ASO and NAVAIR coordination resulted in ASO's release of inventory hardware for Kaiser Marquardt's use in the failure investigation); A-68 and G- 1 95 (NAVAIR personnel sent a RAT directly to

(Footnote continued on next page)
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"If the surrounding facts evidence an agency relationship, however 'artfullv disguised.' the parties cannot negative its existence by representing that it is something other than an agency relationship."371 Kaiser Marquardt has demonstrated that it meets both the General Securiti@ Services Corporation and Johnson Control criteria and is entitled to recover the incremental costs associated with the failure investigation because the Navy used Sargent-Fletcher as its agent, and, through its agent, directed Kaiser Marquardt to conduct additional work beyond the scope of its existing contracts.

IV.
KAISER MARQUARDT WAS NOT OTHERWISE REQUIRED TO PERFORM A FAILURE INVESTIGATION

Acommon defense raised by the Navy in response to the recovery theories set forth by Kaiser Marquardt is the claim that Kaiser Marquardt was obliged to perform the failure investigation at no cost to the Navy under the ter-zns of one of its existing agreements.  There is no factual or legal support for this defense.

A.
Kaiser Marquardt's contract with ASO did not require participation in a failure investigation.
The contract between ASO and Kaiser Marquardt limited Kaiser Marquardt's contractual responsibilities to "repair/test/inspection ... limited to that which will restore an article to a serviceable operating condition.,,372 The ASO Contract does not include a performance specification.373 The ASO Contracting Officer's determination that Kaiser Marquardt was required to perform a failure investigation pursuant to the terms of the ASO Contract constitutes a constructive change as discussed at § 1. supra.  As either a directed order under the BOA or a constructive charge, Kaiser Marquardt is entitled to be paid for the failure investigation.

(Footnote continuedftom previous page)
Kaiser Marquardt for testing in accordance with the test criteria approved by NAVAIR and directed Kaiser Marquardt to provide the results of those tests directly to NAVAIR in return).

371 Detroit Testing Laboratory, EBCA No. 153-1-81, 83-1 BCA T 81,860.

372 R4, Tab G-059 at p. 18; Tr. 3-34:1-12.

373 R4, Tab G-059.
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B.
Kaiser Marquardt's contracts with Sargent-Fletcher did not require participation in a failure investigation.
Kaiser Marquardt's contracts with Sargent-Fletcher required only the production of A-6 Ram Air Turbines.374 The Sargent-Fletcher Vice President of Contracts, Mr. Dominic, testified that the purchase orders between Sargent-Fletcher and Kaiser Marquardt, Purchase Orders 71147 and 7115 1, did not include the requirement for Kaiser Marquardt to perform a failure investigation.375 However, the Navy did elicit the extraordinary testimony from Mr. Dominic that he had heard there was an earlier requirement which would have compelled Kaiser Marquardt's performance.  As set forth below, this contention is without merit and Mr. Dominic's testimony should be afforded little weight due to the lack of credibility he demonstrated at the Hearing.

1.
This Board should draw the inference that the purported "RAT development contract specification," which was not produced as evidence by the Government, contains no clause pursuant to which Kaiser Marquardt would have been required to participate in a failure investigation.
The Government contends, through their third party witness, Mr. Don Dominic, that Kaiser Marquardt may have had an obligation to participate in the failure investigation through a clause allegedly embedded in the development specification issued in 1985 which called for the RAT to meet a 100 hour MTBF.376 This contention is both factually and legally incorrect.

First, the development specification is not included, expressly or through incorporation by reference, in any of the purchase orders between Sargent-Fletcher and Kaiser Marquardt for RAT production hardware.377

The absence of such incorporation, coupled with the Navy's failure to produce the development specification or any witnesses who have personal knowledge concerning the specification or the clauses pertinent thereto, justifies the adverse inference that there is no such requirement in the development specification.

3 74 R4, Tab A- 1.

375 Tr. 2-266:25-2:267-6.  Production Lots 3 and 4, for which the Sargent-Fletcher purchase orders were placed, were "build to print" contracts which required only that the finished hardware meet the requirements set forth in the drawings.  Tr. 2-156:8-16.

376 Tr. 2-268:11-2-269: 7.

377 Tr. 2-267:20-2-268:12; R4, Tab A-1.

86

Sargent-Fletcher did not produce the development contract or any other document purportedly containing a "fitness for purpose" clause or a I 00-hour MTBF clause, despite a broad ASBCA subpoena378 pursuant to which more than 2,000 document pages were produced.  Despite ascribing considerable importance to the development contract, Mr. Dominic did not see it at any time during his preparation by the Navy for his trial testimony.379 Kaiser Marquardt is aware of no such document.

There is no physical evidence of such a requirement.380 The failure of the Navy or Sargent-Fletcher to produce the development specification documents pursuant to a Board subpoena raises a very strong implication that there is no contractual requirement.  The Government failed to call as witnesses any officer or agent of Sargent-Fletcher who was in a position to know whether the development contract contained any requirement that RAT hardware be designed to fitness for a particular purpose (such as a I 00 hour MTBF) and whether such clause, if extant, was intended to have force and effect beyond the development phase.

"The production of weak evidence when strong is available can lead only to the conclusion that the strong would have been adverse.... Silence then becomes evidence of the most convincing character.,,381 The Navy's only evidence is the testimony of a witness who was not even an employee of Sargent-Fletcher at the time that the alleged agreements were entered into.382 The recent Bath Iron Works case synthesizes Federal case law into a four-part test to determine when it is appropriate to draw an adverse inference from the failure of a party to call a witness to testify:

In general, courts will draw an adverse inference from the fact of a failure of a party to call a witness when - (1) the witness is available to testify on behalf of the party, United States v. Pizarro,
378 The ASBCA Subpoena, issued to the Sargent-Fletcher Records Officer on February 10, 1998, required the production of "[I]egible copies of all documents, including but not limited to papers, books, reports, tape recordings or transcripts thereof, computer printouts, computer disks, computer programs, notes, diaries, calendar or desk pads, notebooks, memoranda, correspondence, procedures, videotapes, and photographs pertaining to contracts between or among Sargent-Fletcher, Kaiser Marquardt, and the United States Government, Department of the Navy, specifically Contract Nos.  N00019-83-C-01 70 and N00019-91-C-0195, and the A-6 RAT failure investigation and/or analysis conducted between 1993 and 1996."

379 Tr. 2-270:1-4.

380 See Tr. 2-252:2-9; 2-270:13-15.

381 Interstate Circuit, Inc. v. United States, 306 U.S. 208, 226 (1939) (citations omitted).

382 Tr. 2-269:18-25.
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717 F.2d 336, 346 (7th Cir. 1983); (ii) the witness is unavailable in a physical or practical sense to the opposing party, Jones v. Otis Elevator Co., 861 F.2d 655, 659 (I Ith Cir. 1988); (iii) the testimony of the witness would be relevant and noncumulative, United States v. St. Michael's Credit Union, 880 F.2d 579, 697 (I st Cir. 1989); and (iv) the witness is not prejudiced against the party who failed to call him [or her], Tyler v. ff%ite, 81 1 F.2d 1204, 1207 (8th Cir. 1987).383

The Bath Iron Works criteria, when applied to the present matter, lead to the clear conclusion that an adverse inference must be drawn from the Navy's failure to produce any documents that would show a pre-existing contractual obligation, emanating from the development contract, for Kaiser Marquardt to participate in a failure investigation.

a)
The Government did not establish the existence of any development contract obligation, despite the availability of Sargent-Fletcher witnesses.
Sargent-Fletcher made at least one of its current employees, Mr. Allen May, available to testify at the ASBCA Hearing.384 Had the Government wished to establish through testimony, in lieu of producing contractual documentation, the existence of a development contract containing a specification concerning fitness for a particular purpose, current Sargent-Fletcher personnel, such as senior Contracts Department employees or the records custodian, Mr. Lew Metza, could have been subpoenaed to testify.  The Govenunent did not elect to do so, and did not provide an explanation for this omission.  The Govenunent's failure to provide either documentation or adequate testamentary support is "incredulous because of the criticality of such evidence.,,385

The RAT development contract was executed in 1983 or 1985.386 Mr. Dominic, the only witness to testify to the alleged existence of the "fitness for a particular purpose" clause, was not a Sargent-Fletcher employee when the development contract was negotiated and, therefore, did not participate in the contract drafting or negotiations.387 The Government did not establish that

383 Bath Iron Works Corp. v. United States, 34 Fed.  Cl. 218, 240 (1995).

384 Tr. 2-73:11-2-74:9.

385 Goldberger Foods, Inc. v. United States, 23 Cl.  Ct. 295, 308 (199 1).

386 Tr. 3-50:8-1 1; 2-269:18-25.

387 Tr. 2-269:23-25.  The NAVAIR Program Manager, Mr. Stultz, testified that the first Aerial

Refueling Store ("ARS") contract was a competitively bid development contract that was

(Footnote continued on next page)
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he had any personal knowledge of the document or the provisions continued therein.  The Government also produced no witnesses with such personal knowledge.  Mr. Dominic was not shown the development contract in preparation for his testimony.388 A party's failure to call witnesses and to introduce records is likely motivated by the negative impact-that such evidence would have on its tenuous contention.389

b)
Sargent-Fletcher personnel were unavailable to Kaiser Marquardt, and the credibility of the Government's witness, Mr.  Dominic, is questionable.
The Sargent-Fletcher personnel were practically unavailable to Kaiser Marquardt for the purpose of establishing the existence of and provisions contained in the development contract for A-6 RATS.  First, the Govenunent did not identify such a contractual obligation in any form or at any time prior to the ASBCA Hearing.390 At the Hearing, the Government did not elicit Mr. Dominic's testimony regarding the development contract, and the specifications allegedly contained therein, at any time during his direct examination, which spanned one hour and fortyfive minutes.391 Moreover, none of the Govemment's other witnesses testified concerning the development contract.

The Bath Iron Works court observed that "availability will turn on the witness'

relationship to the nonproducing party.  A witness is unavailable in a practical sense when this

(Footnote continuedfrom previous page)
awarded in 1983.  Although he did not begin work with NAVAIR until 1984, shortly after the contract had been awarded, he professed familiarity with the contract.  Tr. 3-51:7-14.  Having established his familiarity with the ARS contract, and testifying the day following Mr. Dominic's testimony, Mr. Stultz did not testify to the existence of any "fitness for a particular purpose" clause in the development contract.  See generally, Tr. 3-44-3-202.

388 Tr. 2-252:2-9.

389 Morowitz v. United States, 15 Cl.  Ct. 621, 631 (1988).

390 The Government had ample opportunity to do so.  During the course of this matter, the Govenunent filed: Request for Extension to File Rule 4 and Answer (June 17, 1996); Request for Extension to File Answer (July 15, 1996); Letter Requesting Delay to File Answer (July 24, 1996), Motion to Dismiss for Lack of Jurisdiction and Failure to State a Claim Upon @ch Relief May be Granted (September 13, 1996); Answer (December I 1, 1996); Motion to Dismiss for Failure to State a Claim Upon Which Relief May be Granted (December 11, 1996); Response in Opposition to Appellant's Motion to Compel Discovery (July 7, 1997); and Response to Appellant's First Set of Interrogatories, Request for Admissions, and Request for Production of Documents (August 14, 1997).

391 See Tr. 2-152:20-2-210:16; 2-210:7-8.
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relationship is such that it creates bias or hostility against the opposing party.,,392 Mr. Dominic is the General Counsel, Director of Administration. and Director of Human Resources with IPMCO Technologies,39'

Ia company that depends on United States Navy contracts for a substantial portion of its business revenues.  The Navy called Mr. Dominic as its witness and met with Mr. Dominic on the weekend prior to his testimony to review the documents that he would be shown and questions that he would be asked by Navy counsel.394 Mr. Dominic's ability to accurately recall and recount events during his testimony at the ASBCA Hearing is questionable, particularly on issues that would tend to corroborate Kaiser Marquardt's statements of fact.

Near the conclusion of the failure investigation, Mr. Dominic worked with Mr. Jerry Stultz, the Navy Program Manager, to draft a June 22, 1994 letter affixing responsibility with Sargent-Fletcher for the failure investigation when both Mr. Dominic and Mr. Stultz, but not Kaiser Marquardt, knew that Sargent-Fletcher's bankruptcy filing was imminent.395 On crossexamination, Mr. Dominic denied briefmg the NAVAIR Contracting Officer, Ms. Lynda Zelnick, and Mr. Stultz regarding Sargent-Fletcher's impending bankruptcy before June, 1994.396 But Mr. Stultz contradicted Mr. Dominic when he testified that he was briefed by Mr. Dominic "a couple of months" before June, 1994.397

During his direct examination testimony by Navy counsel, Mr. Dominic stated that his position during the failure investigation had been that Sargent-Fletcher was contractually obligated to participate in the failure investigation at no charge to the Govemment.398 He initially reaffirmed that position during questioning by Kaiser Marquardt's counsel.399 As crossexamination continued, however, when confronted with his own contemporaneous

correspondence, Mr. Dominic admitted that during the failure investigation, on May 17, 1993, he wrote to NAVAIR that:

392 Bath Iron Works Corp. v. United States, 34 Fed.  Cl. 218, 241 (1995).

393 Tr. 2-153:4-8.

394 Tr. 2-212:4-18.

395 R4, Tab A-128.

396 Tr. 2-277:11-18.

397 Tr. 3-190:6-1 1.

398 Tr. 2-195:20-2:1956-5.

399 Tr. 2-213:12-22.
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SFC takes exception to the phrase, "at no cost to the Government." SFC believes that troubleshooting the RAT failures is a valid charge to the contract; therefore, there will be a cost to the Government for the troubleshooting.  In addition, as a result of the troubleshooting, it may result that the Government has some responsibility and SFC reserves the right to seek a contractual remedy in that event.400

Mr. Dominic admitted that the position as set forth in his letter of May 17, 1998 was, in fact, his position throughout the failure investigation.401

The record shows that Mr. Dominic was a prolific correspondent during the pendency of the failure investigation.402 Although he testified that it was his custom to document the existence of major issues, the Rule 4 file contains no letters from Mr. Dominic to either the Navy or to Kaiser Marquardt in which Mr. Dominic ever raises even the mere possibility that the development contract might contain a "fitness for purpose" clause under which Kaiser Marquardt might be required to participate in the failure investigation.403 When weighed against the repetition and tenacity with which Mr. Dominic sought to unilaterally impose, through correspondence and in meetings, a I 00 hour Mean Time Between Failures requirement,404 the absence of any such correspondence relating to the alleged contractual clause is itself evidence that the requirement did not exist.  It is virtually certain that Mr. Dominic would have raised the issue, had it been genuine, for the first time in a context other than before this Board.

Mr. Dominic's bias in favor of the Navy position is evident from the sharp contrast between his correspondence during the failure investigation, when he was employed by SargentFletcher, and his statements, five years later, during direct examination by Navy counsel.  It is equally evident by his representations concerning his discussions with Navy personnel that are directly contradicted by the Navy personnel with whom he had discussions.  For all practical purposes, he was, and is, unavailable as a witness to Kaiser Marquardt.  Appellant requests that the Board carefully weigh his credibility against that of other witnesses.405

400 R4, Tab G-168; Tr. 2-214:13-2-215:5.

401 Tr. 2-215:6-9.

402 See generally, R4 file.

403 Tr. 2-183:3-6.

404 See, e.g., R4, Tabs G-1 77, G-1 82, G-190, Tr. 1-39:8-1-42:1 1; 1-138:12-1-140:10.

405 See also § IV.B.2., infta.
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C)
The testimony of a Sargent-Fletcher employee would have been directly relevant to the matter at issue and is not cumulative.
The testimony of a Sargent-Fletcher records custodian concerning the existence of a development contract, and the provisions contained therein, is directly relevant and critical to the fundamental matter at issue in the present case: whether Kaiser Marquardt had a pre-existing contractual obligation to participate in the failure investigation.  It is also noncumulative. as the Government called no witnesses who were present when the putative agreement was entered into and neither the Government nor Sargent-Fletcher produced any documentation to support the alleged agreement at any time prior or subsequent to Mr. Dominic's testimony.  "The failure under the circumstances to call as witnesses those officers who did have authority to act ... and who were in a position to know whether they had acted in pursuance of'agreement is itself persuasive that their testimony, if given, would have been unfavomble,,406 to the Government.

d)
Sargent-Fletcher is not prejudiced against the Government's interests.
There is no showing or logical inference of any prejudice against the Government by Sargent-Fletcher or its employees.  Therefore, Kaiser Marquardt meets the Bath Iron Works test and should be entitled to the drawing by this Board of an inference adverse to the Govermnent's assertion; there is no credible evidence to support the theory that Kaiser Marquardt had a preexisting contractual duty to perform the failure investigation.

The Government had the opportunity to subpoena the records of Sargent-Fletcher, had it believed that the records voluntarily produced by Sargent-Fletcher were not comprehensive.  Yet, it failed to do so.  "Unquestionably the failure of a defendant in a civil case to testify or offer other evidence within [its] ability to produce and which would explain or rebut a case made by the other side, may, in a proper case, be considered as a circumstance against [it] and raise a presumption that the evidence would not be favorable to [its] position.11407 The fact that the documents relate to an alleged contract between Sargent-Fletcher and Kaiser Marquardt, not the Navy, does not lessen this adverse inference.408 The Navy cannot be entitled to a stronger

406 Interstate Circuit, Inc. v. United States, 306 U.S. 208, 226 (1939).

407 International Union, UnitedAutomobile, Aerospace andagricultural Workers ofamerica v.
National Labor Relations Board, 459 F.2d 1329, 1336 (D.C. Cir. 1972) (citing United States v.
Roberson, 233 F.2d 517, 519 (5thCir. 1956)).

408 There is insufficient evidence upon which to infer that a "fitness for purpose" clause existed in any development contract, or that such contract would extend beyond the scope or period required to perform the development of a Ram Air Turbine.  The Supreme Court held that the appropriate test is whether an express agreement exists or whether an inference may be drawn from continuous practices of the parties.  Denver & Rio Grande Western Railroad Co. v. Union
(Footnote continued on n"t page)
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presumption because it is not a party to the Purported agreements than would be extended to a party signatory.  To allow otherwise would be to apply a different legal standard to Kaiser Marquardt than to the Navy.

2.
Mr.  Dominic's testimony indicates that his recollection of kev events and personnel in the failure investigation is selective or fault,*, at best and this Board, therefore, should consider his credibility accordingly.
Mr. Dominic's selective lack of recall pertaining to events critical to the failure investigation, Sargent-Fletcher's bankruptcy notification, and issues of liability assessment is noteworthy and bears materially on his lack of credibility.

a)
Mr.  Dominic was unable to recall the extensive participation of Mr.  Allen May, despite substantial evidence of Mr. May's involvement, after Mr. May testified to the existence and terms of the implied-in-fact contract.
Mr. Dominic professed an inability to recall the extensive participation of the SargentFletcher engineer, Mr. Allen May, in the failure investigation.409 The Rule 4 file evidence, and Mr. May's own testimony, conclusively demonstrate Mr. May's presence during and significant participation in the failure investigations IO

(Footnote continuedfrom previous page)
Pacific Railroad Co., 351 U.S. 321, 327 (1956) (citing Thompson v. United States, 343 U.S. 549 (I 952)).  In the present matter, the appropriate inference for this Board to draw is that the development contract, which is not part of the record evidence in this case and was not in force during the pendency of the failure investigation, is irrelevant at least and unfavorable to the Navy's position at most.

409 Tr. 2-239: 9-22.  Mr. Dominic testified that he only recalls Mr. May's presence at the end of the investigation.  Tr. 2-239:13-22.

4 1 0 Mr. May testified that his participation in the "lengthy" failure investigation lasted "about two years." Tr. 2-78:5-10.  Mr. May's recollection is corroborated by documents, contained in the Rule 4 File, which demonstrate his involvement from early in the failure investigation through the time at which Sargent-Fletcher's participation ended, including his presence at major meetings.  See, e.g., R4, Tabs G-121 (January 21, 1993 fax from Mr. May to Kaiser Marquardt, copy to Mr. Dominic); G- 1 3 5 (February I 1, 1993 fax from Kaiser Marquardt to NAS Alameda, copy to Mr. May); G- 1 36 (February 15, 1993 fax from Mr. May to Kaiser Marquardt); G- 1 47 (March 4, 1993 letter from Mr. Dominic to Kaiser Marquardt, copy to Mr. May); G- 1 5 7 (April 22, 1993 letter from Sargent-Fletcher Subcontracts to Kaiser Marquardt, copy to Mr. May); G159 (April 26,1993 letter from Mr. Dominic to NAVAIR, copy to Mr. May); G-164 (Mr.  May was present during teardown of RAT units on May 7, 1993); G- 1 72 (Mr.  May, returning with

(Footnote continued on next page)
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Based on his recollection and significant participation in the failure investigation, Mr. May testified that NAVAIR, Kaiser Marquardt, and Sargent-Fletcher worked together as a team;411 most of the action items assigned at the failure investigation meetings were assigned to the Navy or to Kaiser Marquardt while Sargent-Fletcher was "a participant [who] coordinated the effort;',412 and his professional opinion regarding the cause of the failures was operation of the A-6 aircraft outside of the specified flight enviromnent.413

b)
Mr.  Dominic was unable to recall that the Navy had not affixed responsibility for the failure investigation prior to Sargent-Fletcher's decision to enter bankruptcy.
The fact that Kaiser Marquardt had no financial liability for the failure investigation is evident from a letter sent in June 1994 by Mr. Dominic of Sargent-Fletcher to Flight Refueling, the entity that acquired the assets of Sargent-Fletcher.414 The letter demonstrates that there was an apparent plan developed between Sargent-Fletcher and NAVAIR to affix financial responsibility for the failure investigation with Sargent-Fletcher, so that the obligation would be discharged as a liability of the bankrupt estate.  WUle, during cross examination, Mr. Dominic stated that NAVAIR had early and repeatedly affixed the responsibility for the failure investigation with Sargent-Fletcher,415 his representations were directly contradicted by his letter written just two weeks prior to Sargent-Fletcher's filing for bankruptcy.416

(Footnote continuedfrom previous page)
Kaiser Marquardt from a trip to NAS Alameda on May 21, 1993, discussed with Kaiser Marquardt personnel the ongoing efforts by Sargent-Fletcher to replace the RAT with a product manufactured by Sundstrand); G- 1 74 (Mr.  May started the May 21, 1993 meeting and presented the agenda); G- 1 81 (Mr.  May attended a June 17, 1993 meeting at NAVAIR and submitted a trip report to Mr. Dominic); A-68 (August 20, 1993 fax from Kaiser Marquardt to Mr. Dominic stating that "I see Allen May took the same position on the wires that we have."); see generally Tr. 2-74-2-105.

411 Tr. 2-83:6-19; 2-85:1-2; 2-90:9-12 (Q: Mr. May, were the three parties, Sargent-Fletcher, Kaiser Marquardt, and the Navy, working together as a team?  Mr. May: Yes.").

412 2-87:25-2-88:21.

413 Tr. 2-78:5-19.

414 R4, Tab A-128.

415 Tr. 2-273:20-2-275: 1.

416 R4, Tab A-128.
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In that letter, written to Mr. Robin Clark of Flight Refueling, Mr. Dominic transmitted the specifications for the RAT manufactured by Kaiser Marquardt, as well as a competing RAT product and data for the hydraulic pump system, long suspected as a possible cause of the RAT failures.417 In his transmittal letter, Mr. Dominic stated that Jerry Stultz "is in the process of preparing a letter which will affix responsibility for solving the RAT with SFC.  I don't believe he has documented this in the past. . .,,418 Mr.  Dominic's recollection concerning the assessment of liability was improved only when a letter was produced that was directly in opposition to his prior testimony.

Had Mr. Stultz not collaborated with Mr. Dominic, at Kaiser Marquardt's expense, to place liability for the failure investigation on Sargent-Fletcher's corporate shell with no assets and no prospects of future business, Flight Refueling would have been less inclined to novate the Sargent-Fletcher contracts.419 The Sargent-Fletcher bankruptcy provided a convenient avenue for NAVAIR to seek to obtain and use the benefits of a failure analysis without paying for it and for Sargent-Fletcher to emerge from bankruptcy with its liabilities discharged and its Navy contracts in place.420

C)
Mr.  Dominic was unable to recall notifying NAVAIR of Sargent-Fletcher's planned bankruptcy and restructuring.
Moreover, either Mr. Dominic or Mr. Stultz substantially misrepresented the length of time during and conditions under which NAVAIR had been aware of Flight Refueling's potential acquisition of Sargent-Fletcher.  Mr. Dominic stated under oath at the hearing in the present matter that Mr. Stultz had been aware of the acquisition before Mr. Dominic, the SargentFletcher Vice President of Contracts, learned of it.421 Mr. Stultz, conversely, recalls that Mr. Dominic: (1) advised him that Sargent-Fletcher was contemplating entering Chapter I I bankruptcy proceedings in approximately April, 1994, and (2) that it was in discussions with Flight Refueling concerning a potential acquisition of the company.422 Mr. Stultz discussed this information with the NAVAIR Contracting Officer, Ms. Zelnick, shortly thereafter.423 This

417 R4, Tabs A-128, G-214, p. 2; Tr. 2-33:6-25.

418 R4, Tab A-128.

419 Tr. 2-276:9-1 1.

420 Tr. 2-277:19-2-278:10.

421 Tr. 2-276:12-2-277:5.

422 Tr. 3-188:1-10.

423 Tr. 3-188:14-23; 3-190:6-1 1.
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early knowledge by NAVAIR is significant, as the record evidence shows that NAVAIR directed Kaiser Marquardt, through a letter dated June 24, 1994, to redouble its efforts on the failure investigation and provide confirmation to the NAVAIR Contracting Officer of its intention to comply with her direction.424

d)
Mr.  Dominic's statement that he directed Kaiser Marquardt to participate in the failure investigation is not supported bv the evidence.
Although Mr. Dominic testified that he directed the failure investigation, the Rule 4 file contains numerous examples, including contemporaneous notes taken during meetings with the Navy and correspondence among the parties, where it is conclusively established that the failure investigation is directed by the Navy.425 This is corroborated by the testimony of the NAVAIR Program Manager, who pointed out that the only ambiguity concerning who was in charge of the failure investigation concerned whether ASO or NAVAIR was leading the effort.426 Kaiser Marquardt took orders from and provided res onses to the Navy, and participated in the failure

I p

investigation at the Navy's direction.427 Furthermore, Sargent-Fletcher had no contractual means to direct Kaiser Marquardt after it issued stop work orders on all A-6 RAT purchase orders on March 3, 1993.428

e)
Mr.  Dominic attempted to establish Kaiser Marquardt's putative obligation to perform the failure investigation based on an earlier contract of which he had no personal knowledge and which was not produced.
Mr. Dominic stated during his testimony that Kaiser Marquardt was required to perform a failure investigation pursuant to a clause in an earlier contract.429 This putative obligation, advanced for the first time during his cross-examination, emanated from a contract that was:

(1)
not produced by any party and not in the Rule 4 file; (2) was negotiated before Mr. Dominic

424 R4, Tab A-93.

425 See, e.g., R4, Tabs G-246, Exh. 39; A-55, A-56; Tr. 1-146:9-21.

426 Tr. 3-123:17-3-124:3.

427 See generally, Brief

428 R4, Tab G-144.

429 Tr. 2-268:19.
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became employed by Sargent-Fletcher; and (3) is not supported by the record.4'30 This absence of corroborating evidence, particularly when coupled with Mr. Dominic's other demonstrated credibility and recollection problems, supra, is substantial evidence that such requirement did not exist.

C.
Kaiser Marquardt's drawing and specification did not require participation in a failure analysis.
1.
Kaiser Marquardt met its performance specification, contained in Kaiser Marquardt's drawings, and which has no MTBF requirement.
Kaiser Marquardt built, overhauls, and repairs A-6 RATs only to its own drawing, part numbers 241850 and 241970, and consistently rejected all orders for RAT units that would require manufacturing to a drawing other than Kaiser Marquardt's own.431 Kaiser Marquardt's part number 241970 drawing, "RAM Air Drive Assembly," requires acceptance testing pursuant to the requirements of the MTS 1768 acceptance test procedure ("ATP").432 During the failure investigation, the Navy produced no evidence that the ATP had not been performed on the 241970 RATs.433

Kaiser Marquardt's drawing, which controlled the procurement specification for the RATs that it produced, does not include an MTBF requirement.  Kaiser Marquardt's Director of Contract Administration, Mr. Alfano, testified that he has never authorized Kaiser Marquardt to enter into a contract containing an MTBF requirement.434

430 Tr. 2-183:3-6.

431 See, e.g., R4, Tab G-148 (March 5, 1993; Kaiser Marquardt cannot manufacture to SargentFletcher drawing requirements and will not accept an order with such requirements included) and R4, Tab A-79 (October 8, 1993; Kaiser Marquardt has not accepted an order that would have required manufacturing in accordance with a Sargent-Fletcher drawing number; the submission of a waiver would cost approximately $40,000.).

432 Tr. 2-8:8-2-10:4; R4, Tab A-8 (MTS 1768); A-1 12A (Kaiser Marquardt drawing (241970). 433 Tr. 2-10:25-2-11:3.

434 Tr. 1-35:25-1-36:4.
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2.
Kaiser Marquardt had no MTBF requirement in its contracts with Sargent-Fletcher and the Navy.
The purchase orders between Sargent-Fletcher and Kaiser Marquardt were for production of RAT hardware, tested by their conformance to Kaiser Marquardt's drawings.435 The Kaiser Marquardt drawings contained no MTBF requirement.436 No one at Kaiser Marquardt ever promised Sargent-Fletcher that Kaiser Marquardt would meet an MTBF of I 00 hours.437 Kaiser Marquardt repeatedly reaffirmed this position during the failure investigation, including a Julv 1993 letter to Sargent-Fletcher, which was forwarded by Sargent-Fletcher to the Navy "to round out [its] appreciation of the situation," and a June 1993 meeting, at which the Navy was present, during which the absence of an MTBF requirement was discussed. 438 ,

a)      The ASO Contract did not include an MTBF requirement.
The ASO Contract was limited to repair and overhaul of RAT units, tested by their conformance to Kaiser Marquardt's drawings.439 The Kaiser Marquardt drawings contained no MTBF requirement.440 The ASO Contracting Officer testified that Kaiser Marquardt was required to participate in a failure investigation under the ASO Contract in order to bring the units to serviceable operating condition, although she did not make this determination on the basis of MTBF.441 However, there was no testimony that such participation by Kaiser Marquardt was to be at no cost to the Navy.

b)
The Navy expected Kaiser Marquardt's RATs to achieve an MTBF of 100 hours, although the Navy was aware that Kaiser Marquardt had no contractual obligation to do so.
The Government asserts the position that the Navy did not accept the benefit of Kaiser Marquardt's services in performing the failure investigation, and thereby create an implied-in-

435 R4, Tab A-1; Tr. 1-136:13-18.

436 R4, Tabs A-1 12, A-1 13.

437 Tr. 1-136:23-1-137:2; 1-145:23-1-146:4.

43 8 R4, Tabs A-6 1, G- 1 78.

439 R4, Tabs A-1 12, G-059; Tr. 3-42:16-21.

440 R4, Tabs A-1 12, A-1 13.

441 Tr. 3-34:13-18.
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fact contract,442 because the Navy enforced its contractual right against Sargent-Fletcher to have an ARS with a RAT that had a I 00 hour MTBF.443 It is both irrelevant and incorrect to state that Kaiser Marquardt was obligated to perform a failure investigation pursuant to the terms of a production contract, between Sargent-Fletcher and the Navy, to which Kaiser Marquardt was not a party .

During the failure investigation, both ASO and NAVAIR were aware that Kaiser Marquardt had no contractual obligation to produce a RAT that was capable of a Mean Time Between Failures ("MTBF") of I 00 hours.444 Mr. Alfano, Kaiser Marquardt's Director of Contract Administration, testified that he has never authorized Kaiser Marquardt to enter into a contract that included an MTBF requirement.445 Mr. Huebner, Kaiser Marquardt's Director of Marketing, and Mr. Schwartz, Kaiser Marquardt A-6 Program Manager, testified that Kaiser Marquardt had requested that the RAT specifications be compared with the Navy's flight test data and the operating envirorunent data.446 The Navy only provided limited vibration data, which showed that the fielded units were experiencing vibration 10-100 times greater than the qualification specification.447 On that basis, and in the absence of any other data, Kaiser Marquardt advised the Navy that it would not agree to a MTBF requirement because it was unclear how the RATs were being used.448

Mr. Stultz admitted that NAVAIR had learned that, although Sargent-Fletcher had an obligation to NAVAIR to meet a MTBF requirement of 13,000 hours in the NAVAIR procurement specification for the [241850] RAT, Sargent-Fletcher had waived the requirement when it contracted with Kaiser Marquardt.449 When the 241970 configuration RAT was

442 See, e.g., United States v. Amdahl Corp., 786 F.2d 387 (Fed.  Cir. 1986); Silverman v. United
States, 679 F.2d 865 (Ct.  Cl. 1981); Digicon Corp., 89-3 BCA at 110,497.

443 Respondent's Pretrial Brief at 18.

444 See, e.g., Tr. 1-148:5-8.

445 Tr. 1-35:25-1-36:4.

446 Tr. 2-33:6-2-34:3.

447 Tr. 2-34:6-15; 1-141:11-19.

448 Tr. 2-34:1-6; 2-36:4-17;1-137:3-8; 1-140:21-1-141:5.

449 Tr. 3-85:2-1 1. See also R4, Tab A-100.
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developed, Mr. Stultz understood that the contract between NAVAIR and Sargent-Fletcher required a I 00-hour MTBF, but he had no such understanding with Kaiser Marquardt.450

Afailure investigation meeting was held on or about September 21, 1993 at which Navv personnel, including NAVAIR and ASO were Dresent and were informed that Kaiser Marquardt had not committed to a I 00-hour MTBF.451 Kaiser Marquardt prepared and, at the meeting, presented a series of viewgraphs.452 One briefing chart, captioned "Reliability Test." includes the entry that "Paragraph I 0.0 of the reliability report stands as is.  Kaiser Marquardt does not believe this commits to a specific MTBF.,,453 Contemporaneous notes taken by Kaiser Marquardt personnel during that meeting indicate that Mr. Stultz became "heated" upon hearing that Kaiser Marquardt had no obligation to meet a I 00-hour MTBF and strongly advised Kaiser Marquardt that he expected them to meet a I 00-hour MTBF, notwithstanding the lack of any preexisting contractual requirement to do so.454 Handwritten notes entered on the aforementioned viewgraph chart note that "Jerry [Stultz] said 100 hours is Navy's requirement.  Jerry doesn't know what is (sic) contract between SFC and Kaiser MarquardL,,455 Mr. Schwartz's handwritten contemporaneous notes from the meeting also corroborate Mr. Stultz's order to Kaiser Marquardt: "Jerry [Stultz] doesn't care what our contract with SFC says, he expects a I 00-hour RAT.,,456 As Mr. Stultz was directing the failure investigation on behalf of the Navy, supra, Kaiser Marquardt continued to perform the failure investigation tasks in the absence of any other contractual MTBF obligations.

C)
Had there been an MTBF requirement (which there was not), it would have been unrealistic
@le there is uniform agreement that the Kaiser Marquardt RAT did not meet a I 00hour MTBF, there is evidence that the imposition of such a requirement, which did in fact not

450 Tr. 3-86:16-3-87:7.  See also R4, Tab A-100.

451 R4, Tabs A-76, G-201.  Meeting attendees included a NAVAIR Captain and three other NAVAIR representatives, including the NAVAIR Program Manager, Mr. Stultz; two representatives from NAS Alameda; two representatives from ASO; and three representatives from Sargent-Fletcher; in addition to Kaiser Marquardt.  R4, Tab G-201.

452 R4, Tab A-76.

453 R4, Tab A-76 at p. KMOO404.

454 See, e.g., Tr. 2-36:18-21.

455 R4, Tab A-76 at p. KMOO404.

456 R4, Tab A-77.  See also Tr.  I- 1 41:20-1-142:5. Significantly, despite the 10- 1 5 hour actual MTBF average for the 241850 RAT while the NAVAIR/Sargent-Fletcher contract required that Sargent-Fletcher meet 13.000 hours, the 19901991 failure analysis was centered not on MTBF issues, but on the effect of water-related corrosion on the RAT components and several Sargent-Fletcher technical problems.466

d)
Factors not with Kaiser Marquardt's Control May Have Adversely Affected the Calculated MTBF

There is ample evidence that Navy mishandling and out of specification operation of the aircraft may have contributed to or caused the failures.  See § IV.F. I.. infta.  In an operating envirorunent in which Navy personnel are manually rotating the RAT blades backwards and, in so doing, potentially damaging the internal mechanism; flying at airspeeds of 390 and 450 KIAS, significantly greater than the flight envelope for which the RAT was designed; activating the RAT during high dive bombing runs; and subjecting the RAT to excess vibration through problems with the hydraulic system of the fuel pump that is mounted to the back of the RAT, as well as the existence of myriad technical problems with the Sargent-Fletcher portions of the Aerial Refueling Store, it is entirely unrealistic to expect the RAT to perform for an extended period without failure.

The Govermnent's earlier decision to field all 241970 RATs simultaneously, rather than allow Kaiser Management to initially place five (5) "leader,467 test units in the field and track their performance, precluded Kaiser Marquardt from testing the new 241970 configuration in the actual operating enviromnent.468 This key, undisputed fact is the single most significant factor in the creation of the crisis which dictated Kaiser Marquardt's participation in the failure analysis and investigation.  When the use of "leader" units was proposed in 1991, Mr. Stultz told Kaiser Marquardt that

if we were going to make a change on an ECP, we weren't going to track any red [leader] units.  We were going to put them out there.  The specification was well-documented and approved by the three parties and there should be no problem introducing the units in the field.469

466 Tr. 3-119:7-3-120:22.

467 A "leader" unit is one of the first RATs rebuilt to the 241970 configuration, painted red for ease of identification, and introduced into the fleet on a limited basis for purposes of evaluation.  Tr. 2-32:5-1 1.

468 Tr. 2-31:19-2-32:21.

469 Tr. 2-32:16-21.
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The Navy made the fielding decision and, pursuant to the terms of its agreement with Kaiser Marquardt, must be financially responsible for the consequences.

D.
Kaiser Marquardt had no warranty obligation that would have required its participation in the failure investigation.
1.
The ASO Contract did not include a warranty obligation to participate in a failure investigation.
Kaiser Marquardt had no obligation under the ASO contract to participate in the failure investigation.  The ASO contract included the clause, at 104(f), "All implied warranties of merchantability and 'fitness for a particular purpose' are hereby excluded from any obligation contained in this contract.11470

2.
The Sargent-Fletcher Contracts did not include a warranty obligation to participate in a failure investigation.
The warranty clause in the RAT hardware purchase orders 71147 and 71151 between Sargent-Fletcher and Kaiser Marquardt required only that Kaiser Marquardt repair or replace defective parts at no cost to Sargent-Fletcher.471 There is no warranty requirement that Kaiser Marquardt participate in a failure investigation: the Sargent-Fletcher warranty clause requires that, if a product is shown to be defective, Kaiser Marquardt must repair or replace it.472 There is no contractual obligation for Kaiser Marquardt to attend meetings at the Navy's direction, accept action items directly from and provide answers directly to the Navy, participate in teardowns and evaluations, perform tests on Navy hardware that was initially delivered to ASO under a contract between Kaiser Marquardt and ASO, or continue to perform a failure analysis following Sargent-Fletcher's bankruptcy and concurrent withdrawal from the failure investigation.  Kaiser Marquardt performed all of the foregoing tasks at Goveniment direction it had no obligation to and, in fact did not, perform these tasks for any other party.

Further, there is no showing that Kaiser Marquardt's hardware was in any way defective.473 Both the Goveniment's and Kaiser Marquardt's witnesses testified to this

470 Tr. 3-41: 20-3-42:15; R4, Tab G-059, at p. 58.  See also § I.A.2., supra.
471 Tr. 2-281:25-2-282:17; R4, Tab A- I at pp. 273, 276.

472 R4, Tab A- I at pp. 273, 276.

473 While the Govermnent's witness, Mr. Dominic, stated that he believed the RATs to be defective, Tr. 2-282:18-20, he was unable to objectively support his opinion.  Rather, he

acknowledged that he did not know the cause of the A-6 RAT failure.  Tr. 2-283:4-7.  Further, he

(Footnote continued on next page)
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effect.474 The Rule 4 file, as well, contains no documents that would contradict the witnesses' uniform testimony that the cause of the RAT failures remains undetermined to this day.475 Therefore, Kaiser Marquardt had no obligation pursuant to the Sargent-Fletcher warranty.

@le Kaiser Marquardt initially charged the costs associated with the failure investigation to a warranty job order number ("JONO"), the results of tests and evaluation performed during the first few months of the failure investigation led Kaiser Marquardt to determine that its product was performing to contractual specifications and, therefore. there was no longer a warranty issue.476 From that time, failure investigation costs were segregated and charged into a separate task associated with the A-6 RAT production JONO, as the failures all involved RATs that were shipped to the Navy under work orders that had already been closed.477 Kaiser Marquardt elected to segregate the costs within an existing JONO, rather than open a new JONO, because the time required to complete the internal approval process necessary to establish a new JONO was incompatible with Mr. Stultz's statement to Kaiser Marquardt that the analysis of RAT failures was "a very high priority item [with]in the Navy.1,478

Moreover, following extensive testing by both the Navy and by Kaiser Marquardt, empirical test results definitively showed that the RAT was performing properly throughout the required flight envelope and failing due to factors not in the technical specification, and outside of the influence of Kaiser Marquardt.479 In the absence of a proven defect, warranty liability provisions do not apply.

(Footnote continuedfrom previous page)
acknowledged the possibility that use of the RATs in a manner other than the intended purpose could cause the RATs to break.  Tr. 2-283:22-2-284:3.

474 See §§ I.C., IV.A.,B.,C.,E., supra.
475 See generally, R4 file.  Near the conclusion of the failure investigation, a Sargent-Fletcher letter to its potential acquirer, Flight Refueling, states that Mr. Stultz of NAVAIR had confeffed with a Flight Refueling employee and was preparing to affix, for the first time, liability for the failures with Sargent-Fletcher.  R4, Tab A-128.  This occurred as Sargent-Fletcher was preparing to undergo a bankruptcy and reorganization that would allow it to shed such liabilities along with its corporate shell.

476 Tr. 1-1 54:15-1-155:12.

477 Tr.  I- 1 5 5:16-1-15 6:4.  See also, R4, Tabs A- 12, A- 1 5.

478 R4, Tab A-15; Tr. 1-158:22-1-156:9.

479 R4, Tabs G-214, G-246, Exhs. 44, 49; Tr. 2-91:1-24.
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E.
The bearings used by Kaiser Marquardt met the RAT procurement specification and did not cause the RAT failures.
Kaiser Marquardt built, overhauls, and repairs A-6 RATs only to its own drawing, part numbers 241850 and 241970.  See supra.  Kaiser Marquardt's part number 241970 drawing, "RAM Air Drive Assembly," requires acceptance testing pursuant to the requirements of the MTS 1768 acceptance test procedure ("ATP").480 During the failure investigation.  Kaiser Marquardt found no evidence that the ATP had not been performed on the 241970 RATs.481 The bearings are specified on a lower-level assembly drawing, Kaiser Marquardt part number 241961 "Blade and Sleeve Assembly.,,482 The two alternate bearing part numbers are 241968 and 6518705.483 During the course of the failure investigation, all RATs were determined to have bearings that met the requirements of Kaiser Marquardt's assembly drawing.484

Near the end of the failure investigation, a Kaiser Marquardt employee perceived that the bearings were under-rated, based on the manufacturer's ratings, and issued a memorandum to that effeCt.485 Kaiser Marquardt provided this preliminary information to the Navy on the same day that the memorandum was issued.486 However, the bearings called out in the Kaiser Marquardt drawing were extensively analyzed by Kaiser Marquardt technical personnel to determine whether they would be capable of handling the maximum loads that the RAT would encounter in the specified operating enviromnent.487 Following this analysis, Kaiser Marquardt concluded that the bearings were sufficient to meet the requirements and that the ratings assigned by the manufacturer were conservatively calculated.488 Two alternate bearings were analyzed, and

480 Tr. 2-8:8-2-10:4; R4, Tab A-8 (MTS 1768); A-1 12A (Kaiser Marquardt drawing (241970). 481 Tr. 2-10:25-2-11:3.

482 R4, Tab A-1 13A; Tr. 2-12:5-18.  The blade bearings, and their associated part numbers, are also listed in a schematic.  R4, Tab A-1 17 at Item 62; Tr. 2-13:12-24.

483 R4, Tab A- I 13A; Tr. 2-12:19-25.  Bearing number 6518705 corresponds to RAT part number 241850 and bearing number 241968 corresponds to RAT part number 241970.  R4, Tab A-1 17 at Item 62.

484 Tr. 2-13:5-1 1.

485 R4, Tab G-232.

486 R4, Tab G-232; Tr. 2-57:22-2-58:2.

487 R4, Tab G-232; Tr. 2-14:14-2-21:19.

488 Tr. 2-14:14-2-217:2.
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either was capable of meeting the maximum load.489 This information was provided by Kaiser Marquardt to NAVAI@ Sargent-Fletcher and NAS Alameda.490

Mr. Stultz based his belief that the bearings were underrated for the application on Kaiser Marquardt's initial notification which compared the manufacturer's ratings with the required load, but the Navy never load-tested the bearings to see what load the bearing were actually capable of carrying.491 Therefore, the only load analysis that was performed demonstrated that the bearings were capable of meeting the peak load for the envirorunent in which the RAT was designed to fly.

Mr. Stultz testified that the Navy flight tested the A-6 aircraft and was never able to duplicate a failure in the bearings used by Kaiser Marquardt.492 MoreoVer, the Navy flight tested the aircraft because it believed that the results of the tests run by Kaiser Marquardt, which conclusively demonstrated that the bearings were adequate for the load that they would actually carry, might not be representative of field conditions.493 NAVAIR did not release data that would have provided Kaiser Marquardt with the operating environment for RATs in the field, despite requests to do so.494 The flight test proved that failures did not occur in field conditions with the bearings that met Kaiser Marquardt's drawing specifications.

At the time of Sargent-Fletcher's bankruptcy in mid- 1 994, responsibility for the failure investigation had not yet been affixed.495 The bearings were not determined to be the cause of the failures.  Additionally, although Mr. Stultz believed the bearings to be "the most probable" cause of the failures, at the time he prepared a February 10, 1995 memorandum summarizing the failure investigation and its results, he was still not certain why the RAT failures occurred.496

489 Tr. 2-21:10-19.

490 Tr. 2-21:20-2-22:8.

491 Tr. 3-159:2-1 1; 2-95:1-3.  NAVAIR did not keep records on how flight hardware was operated in a war-time environment, "NAVAIR did not particularly dictate to the operational carriers how to fly the plane," and was unable to determine whether the pilots were exceeding operational limits.  Tr. 2-94:5-25.

492 Tr. 3-159:15-18.

493 Tr. 3-159:19-3-160:19.

494 Tr. 3-160:20-3-161:4.

495 R4, Tab A-128.

496 Tr. 3-162:8-22.
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The Rule 4 file contains no evidence conclusively establishing any relationship between the bearings and the RAT failures.497 The Navy introduced hearsay testimony from Mr. Stultz about what he had heard during, literally, "bar talk" at an air show about the purported success of the RATs with new bearings.498 However, the Navy never introduced any direct evidence of such events, which it easily could have done if such events were true.  The Board must infer from the absence of a real witness or production of direct evidence, that such evidence would have been adverse to the Navy.499

F.
Since the cause of the failure was never determined, Kaiser Marquardt was not required to participate in the failure investigation.
The reason that RATs failed in the field, despite the lack of failures during qualification testing and the Navy's inability to duplicate the failures during extensive flight testing,500 was never conclusively established.501 Uniformly, both the Govermnent's and Kaiser Marquardt's witnesses testified that the reason that the RATs threw blades was undetermined.502 As there has been no determination of the cause of the failure, therefore, the failures cannot be attributed

497 See generally, R4 File.

498 Tr. 3-102:9-3-103:18; 3-163:7-3-164:17.

499 Bath Iron Works Corp v. United States, 34 Fed.  Cl. 218 (1995).

500 Tr. 3-159:15-18; 2-55:18 - 2-56:3.

501 Tr. 3-162:8-22; 2-242:19-23; 2-78:5-19; 2-91:1-24; 3-35:22-25; 2-116:23-25.

502 See, e.g., the testimony of Ms. Ruth Hinton, the ASO Contracting Officer, (did not know what the problems were and still does not know today), Tr. 3-35:22-25; Ms. Lynda Zelnick, the NAVAIR Contracting Officer, (as of June 24, 1994, no solution had been found), Tr. 2-116:2325; R4, Tab G-219; Mr. Jerry Stultz, the Navy Program Manager (although the bearings being underrated relative to the manufacturer's rating may have been the most probable cause, Mr. Stultz was still not certain, as of February 10, 1995 - months after the failure investigation ended - what the cause of the failures may have been), Tr. 3-162:8-22; Mr. Don Dominic, the SargentFletcher Director of Program Management and Vice President of Contracts (no one from the Navy has convinced Mr. Dominic that the Navy understood the cause of the failures that resulted in the 1993 failure investigation; Mr. Dominic does not know the cause of the failures of the A-6 RAT), Tr. 2-242:19-23; 2-283:4-7; Mr. Allen May, Sargent-Fletcher Reliability Engineer and Product Technician (his personal opinion, as an engineer, based on the evidence that he observed, was that the failures were probably caused by operation outside the flight environment because the RAT was flight tested and the failures could not be duplicated during operation within the flight envelope; Sargent-Fletcher Company did not reach a conclusion regarding the cause of the failures), Tr. 2-78:5-19; 2-91:1-24; 2-99:16-24.
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to any deficiency by Kaiser Marquardt.  In the absence of any responsibility on Kaiser Marquardt's part, it should be paid for its work.

The Government produced neither witnesses nor evidence that would prove that Kaiser Marquardt did not build the RATs to print.503 The absence of such evidence ends the inquiry.  However, it is also noteworthy that the Govenunent produced neither witnesses nor evidence that would prove that Kaiser Marquardt's product was defective.504 Mr. Stultz, an experienced Navy Program Manager,505 testified that the A-6 aerial reveling store, in which Kaiser Marquardt's RATs are integrated, was among the most trouble-free in the fleet.506 The 1995 Engineering Change Proposal ("ECP") issued subsequent to the end of the failure investigation includes changes to at least fifteen components and subassemblies.507 It is unknown which, if any, of the fifteen changes, or combination of changes, improved the performance of the RAT.  It is impossible under these conditions to affix liability for the failure investigation with Kaiser Marquardt.

1.
The Navy's misuse and abuse of the RATs may have caused the RAT failures.
There is evidence that the Navy misused and mishandled the RATS, and that this abuse caused the RATs to fail.  Mr. Allen May, the Sargent-Fletcher reliability engineer and Product Field Manager, testified that he believed the failures to have been caused by operation outside of the flight envelope.508 Mr. May's opinion is corroborated by the Goveniment's own documents.

a)
Navy personnel improperly rotated the RATS.
Shortly after the first failures were reported, NAVAIR sent a priority message to ASO and to aircraft squadrons advising that Navy personnel were to adhere to procedures regarding the proper rotation of the RAT during operational testing and daily inspections.509 The

503 See generally, R4 File; Transcript.

504 See generally, R4 File; Transcript.

505 Mr. Stultz was employed by NAVAIR for thirteen years, where he served in a Program Manager capacity.  Tr. 345:9-10; 3-112:3-7.

506 Tr. 3-115:19 - 3-116: 1.

507 R4, Tab A- 1 27.

508 Tr. 2-78:5-19.

509 R4, Tab G-126.
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cautionary language stated that: "Caution - rotation of the RAT clockwise when facing the RAT from the nose or counter to the normal direction of rotation with the RAT solenoid de-energized will result in damage to the internal mechanism of the RAT."5 IO The priority message advised that the Navy was preparing to paint or etch the RAT propeller hub with an arrow that would indicate the proper direction in which the RAT should be rotated, accompanied by the word 66 only."511 Improper manual rotation of the RAT by Navy personnel may have, in fact. damaged the internal mechanism of the RAT and resulted in subsequent failures.

b)     Navy pilots operated the RAT at out-of-specification airspeed.
Navy pilots also operated the RAT while flying at an airspeed significantly in excess of the operational specification for which the RAT was designed.  The operational specification for aerial refueling, AS 5241, is defmed by an altitude range of 500 to 35,000 feet and an airspeed of 160 to 300 KIAS.512 A Navy technical employee from NAS Alameda, Mr. Daren Bundrock, reported a blade separation that occurred on or about Feb@ 15, 1993.513 At the time of the blade separation, the aircraft was being flown at 390 KIAS, which is 30% greater air speed than permitted in the refueling envelope.514 Such out-of-specification operation may have, in fact, damaged the RATs and resulted in subsequent failures.

In another documented incident that occurred in May, 1993, an A-6 pilot performed a high dive bombing run at 450 KIAS-515 This is 50% greater air speed than the specification

envelope.  Such out-of-specification operation may have, in fact, damaged the RATs and resulted in subsequent failures.

5 1 0 Id.
511 Id.
512 R4, Tab G-136.

513 R4, Tab G-136; Tr. 2-34:16-2-35:2.

514 R4, Tab G- 1 36.

515 R4, Tab A-97.
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The RATs were activated by Navy pilots during bombing runs.
Moreover, RATs were also inadvertently activated during bombing runS.516 The Nav-,, has admitted that frequent bombing runs are performed with the aerial refueling store mounted on both S-3 and A-6A aircraft.517 During the course of the failure investigation, a Navy pilot admitted that he had forgotten to shut the unit off following refueling and performed a high dive bombing run with the RAT activated and powered.518 Such improper and out-of-specification operation may have, in fact, damaged the RATs and resulted in subsequent failures.

2.
Sargent-Fletcher's technical problems in the Aerial Refueling Store may have caused the RAT failures.
a)
Problems with the ARS hydraulic pump caused excess vibration.
The hydraulic pump system, not manufactured by Kaiser Marquardt but installed by Sargent-Fletcher in the A-6 Aerial Refueling Store, was long suspected as a possible cause of the PAT failures.519 Navy personnel did not always bleed the hydraulic lines correctly while A-6 aircraft, on which RATs were mounted, sat on the deck of an aircraft carrier.520 This would result in air entering the fueling pumps when the motor was started, which destroyed the pumps. 521 NAVAIR personnel acknowledged that the Navy regularly experienced an unprimed hydraulics condition and, as a result, the Navy has a "yardful of broken pumps.,,522 While unprimed hydraulics are a possible condition, they are not a normal condition.523 The effect of repeated startup with an unprimed hydraulics system may have, in fact, damaged the RATs and resulted in subsequent failures.

516 While NAVAIR declined to provide operational field data to its team members, SargentFletcher and Kaiser Marquardt, a group of personnel involved in the failure investigation conducted technical reviews of incident reports on file at NAS Alameda.  Tr. 2-95:4-12.

517 R4, Tab A-97.

518 Tr. 2-35:2-6; R4, Tab A-97.

519 R4, Tab G-214, p. 2; Tr. 2-33:6-25.

520 Tr. 2-33:20-22.

521 Tr. 2-33:23-25.

522 R4, Tab G-214.

523 Id.
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b)
Sargent-Fletcher's fuel/air fitting weld did not meet contractual specifications.
The ARS includes a forged fuel/air fitting that is welded into the ARS skin.  The quality of the welds on ARSs manufactured through at least May 14, 1993, did not meet the specifications of the relevant contract.524 Sargent-Fletcher was required to provide a redesigned ftiel/air fitting.  As of May, 1993, Sargent-Fletcher had not yet developed tooling processes for incorporation of the redesigned fitting into the ARS fabrication process, and had not yet developed a retrofit process, although it was required to retrofit ARS units already in the field.525

C)
Sargent-Fletcher's hydraulic tubes and valves did not meet contractual specifications526
NAVAIR directed Sargent-Fletcher to study the hydraulic tubes in the ARS, following a product verification test failure.  The study found that several hydraulic tubes were deficient and that the deficiency reduced the component life.527 The deficiency also caused hydraulic leakage.528 The ARS valve, which is used to interrupt hydraulic pressure to the hose reel motor, also failed acceptance testing.529

Afuel pressure problem, caused by component incompatibility, was also of concern to the Navy in May, 1993.  Fuel pressure instability, including excessive fuel pressure (more than 80 psig) and low fuel pressure (less than 45 psig) were both reported.530 The Navy considered this to be so significant that Sargent-Fletcher was directed to "redesign and qualify an alternative
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