BEFORE THE

ARMED SERVICES BOARD OF CONTRACT APPEALS

FALLS CHURCH, VIRGINIA

Appeal of 





)









)

)
ASBCA No. 50723 

Industrial Data Link Corp.



)

Under Contract No. N61339-93-C-0035                
)

THE NAVY’S MOTION FOR SUMMARY JUDGMENT 

AND MEMORANDUM IN SUPPORT

This matter is before the Board on the Navy’s motion for summary judgment.  Summary judgment for the Navy is proper because the Navy’s Proposed Findings of Uncontroverted Fact establish that the parties entered into a fixed-price contract that caps Industrial Data Link’s (IDL) compensation and precludes further payment.  

I.
Introduction.

This appeal concerns a letter-contract modification for a foreign military sale (FMS) of certain simulator training devices, known as tank trainers.  The Navy met the FMS need through a negotiated modification (P0003) to an existing contract for substantially similar tank trainers.
 FOF 1-2.
  The letter-contract modification had a not-to-exceed (NTE) ceiling price of $2,588,049.  FOF 11-12.  The parties could not agree on a definitized price, and, under the Definitization clause, the Navy unilaterally definitized the contract at the highest price that could have been negotiated -- the NTE ceiling price.  FOF 18.  

IDL seeks to avoid the agreed ceiling price on the grounds that IDL was only obligated to proceed with work up to the funding limit set by the Limitation of Government Liability clause.  IDL also suggests that definitization outside the target period set by the contract was improper.  Finally, IDL implies that the Navy failed to comply with FAR requirements, and so IDL is not bound by the ceiling price. 

All of these arguments lack merit, and IDL’s appeal should be dismissed because the unambiguous -- and bilaterally agreed -- ceiling price is a fixed-price term.  Without a change to the scope of work, IDL is entitled to no additional compensation.
 

II.
The Parties’ Negotiations And The Unambiguous Contract Language

Establish That The Parties Intended The Not-To-Exceed Ceiling Price As A Fixed-Price Term.
IDL’s conduct during the negotiation of the modification shows that IDL recognized that the NTE ceiling price was a fixed-price term.  Early in the discussions, an internal December 14, 1993 Navy e-mail message stated the Navy’s intent to request a fixed-price quote and reported IDL’s agreement to provide that type of pricing.  

The alternative contracting strategy has progressed very well and today IDL will be issued a system specification for which they will be requested to submit a binding fixed-price quote.  IDL’s CEO has strongly 

stated his ability to turn the pricing letter around within 24-48 hours.

FOF 3.  

That same date, in accordance with the e-mail, the Navy requested two NTE prices from IDL:

The Government has a requirement for production and delivery of five (5) Tank-Full-Crew Interactive Simulator (TFIS) Trainers CGI M6A1 in accordance with the System Specification, (Enclosure (1)) and the Statement of Work, (Enclosure (2)).  It is requested that you provide two (2) Not-To-Exceed (NTE) prices for the foregoing separated as follows:

1. Five (5) TFIS Trainers including Conferences and three (3) IPRs.

NTE $______

2. Contractor Logistics Support for TFIS

Provisioned Items

Concurrent Spare Parts (Excluding ESIG 2000)

Concurrent Spare Parts (ESIG 2000 only)

Instructor Training Course

Installation and Functional Test for TFIS









NTE $______

FOF 4.  


As stated in the e-mail, and true to the word of its CEO, IDL turned its pricing letter around within two days, and on December 16, 1993, provided the requested prices:


Industrial Data Link Corporation (IDL) is pleased to provide the following Not-To-Exceed (NTE) prices in accordance with references (1) and (2).  The NTE prices are:

1. Five (5) TFIS Trainers, including 

conferences and three IPRs.










NTE  $2,598,223

2. Contractor Logistics Support for 

TFIST Provisioned Items.  Concurrent

Spare Parts (Excluding ESIG 2000).

Instructor Training course,  Installation

And Functional Test for TFIST.









NTE  $  349,004

3. Concurrent Spare Parts (ESIG 2000 

only)




NTE   $ 215,514




TOTAL NTE

         $3,162,741

FOF 5.  


On January 6, 1994, IDL offered its SF 1411 – marked as fixed price -- for three line items with slight variations from its December 16, 1993 prices. 

0001    Five (5) TFIST Trainers, including

Conferences, and three (3) IPRs

5
$2,652,601

0002    Contractor Logistics Support, Training

Course, Installation & Fit


LO
$   309,594

0003
Concurrent Spare Parts (ESIG 2000 only)
1
$   200,372

FOF 6.  

In a subsequent telephone conversation with IDL, the Navy requested a price breakdown for line items 0001 and 0002 from IDL’s SF1411, and IDL complied by giving the prices (highlighted below) ultimately used for line items 0012AA and 0013, the line items from the FMS letter-contract modification (P0003) at issue in this appeal.  FOF 7, 8.  IDL’s January 24, 1994 letter states in part:

[IDL] is pleased to presented (sic) the following “breakdowns” for CLINs 0001 and 0002, pursuant to the request made in the referenced (2) telephone conversation.





CLIN 0001


ITEM






COST

5 Trainers





     $2,588,049
1 CDR







18,142

3 IPR







46,412





TOTAL

     $2,652,601

(emphasis added).  FOF 7.

The language of bilateral modification P0003, which was the product of these negotiations, is the starting point for interpreting the contract:

The purpose of this bilateral modification is to procure five (5) Tank Full-Crew Interactive Simulator Trainers (TFIST) in accordance with the attached Statement of Work No. 940023 and Specification No. 940022 both dated 97 December 1993. The modification is executed in a Not-To-Exceed amount of $2,588,049.00 for items 0012 AA and 0013.  The undefinitized total for this modification can be negotiated downwards only.  Items 0012AB, 0016, 0018, and 0020 shall be added to the modification as NTE options items, downward adjustment only, based on the contractor’s (IDL) letter proposal 94-CON 0013 dated 06 January 1994.  This modification shall be definitized within 180 days of its execution in accordance with DFARS 217-7404-3.  The contractor is not authorized to exceed the NTE ceiling.  In accordance with the FAR 16.603-4 and DFARS 217.7405, FAR clause 52.216.24, “Limitation of Government Liability,” FAR 52.216-25, “Contract Definitization” and DFARS 252.217.7027, “Price Ceiling” are hereby incorporated by reference into the contract.

(emphasis added).  FOF 11.  

Item 0012AA of modification P00003 added five trainers at the price set out in IDL’s January 27, 1994 letter.  Item 0013 provided that the associated technical data was included in the Item 0012AA price:  

ITEM  
   Supplies/Services

Qty  Unit
Price  
   Total 











   Amount



0012AA  Egyptian Tank Full Crew
5       EA    $517,609.80  $2,588,049



    Interactive Simulator




    Trainer  (EFIST)




    ACRN:AE






*  
*
*



0013
    Technical Data and Infor-
XX
XX
XXXX    XXXX




     for SLIN 0012AA (Prices included




     in SLIN 0012AA)

(emphasis added).  FOF 9.  


Finally, to make the price limit even more certain, the contract also incorporated DFARS § 252.217.7027 “Price Ceiling”  (DEC 1991), which plainly caps the contract price at $2,588,049.00.  That clause states:  “The definitive contract resulting from this undefinitized contract action shall not exceed [$2,588,049.00].”  FOF 12.  


The plain language of these price provisions establishes conclusively that the price of the five trainers could not exceed $2,588,049 and was subject only to a  downward adjustment from that amount.  Downward adjustment, in common parlance and in government contracts, means that the contract price can only go down.  See Westphal GmbH & Co. KG, ASBCA No. 39401, 96-1 BCA ¶ 28,194 at 140,736-37.  Under these unambiguous contract provisions, whatever happened in the negotiations to definitize the contract, the result would be a firm fixed-price contract of no more than $2,588,049.

In addition to the unambiguous contract language, IDL’s conduct in the negotiations shows that IDL understood that the ceiling price was a fixed-price term.  FOF 3-12.  This understanding is clear from IDL’s response to the Navy’s request for a NTE price where IDL’s CEO committed to submit fixed prices and then followed-through on that commitment.  FOF 4-5.  Furthermore, IDL’s formal SF 1411 lists the intended contract type as fixed price.  FOF 6.  This pre-dispute conduct culminated in the bilateral, letter-contract modification that capped IDL’s compensation at the NTE ceiling price.  FOF 8-12.


The universal understanding that the NTE price was a fixed-price term is also clear from correspondence between IDL and its major subcontractor, Computer Sciences Corp. (CSC).  CSC’s letter responding to IDL’s inquiry about CSC’s travel expenses, expressly states that the contract is fixed price.

As you are aware, the Egyptian T-FIST (E-FIST) contract has not been definitized and the only funding provided to date is for the five T-FIST units for Egypt.  It is not clear as to why there is a concern about E-FIST travel in that the funding for E-FIST is on a not-to-exceed fixed price basis.

FOF 17.  

Finally, the FAR definition of a fixed price contract also shows that ceiling prices are understood to be subject to the rules governing fixed-price contracts.  The applicable version of FAR § 16.201 states:


Fixed-price types of contract provide for a firm price or, in appropriate cases an adjustable price.  Fixed-price contracts providing for an adjustable price may include a ceiling price, a target price (including target cost), or both.  Unless otherwise specified in the contract, the ceiling price or target price is subject to adjustment only by operation of contract clauses providing for equitable adjustment or other revision of the contract price under stated circumstances.

48 C.F.R. §16.201 (1992).  

IDL’s pre-dispute conduct, which is consistent with the interpretation of the NTE ceiling price as a fixed-price term, is entitled to great, if not controlling weight in interpreting the contract.  Central Engineering and Construction Co. v. United States, 59 F. Supp. 553 (Ct. Cl. 1945).

III.   The ASBCA Consistently Enforces Ceiling Prices As Fixed-Price Terms.

 
As set out above, the parties intended the NTE ceiling price as a fixed-price term.  The parties chose the correct contract language to effect that intent, as the ASBCA cases interpreting ceiling prices as fixed-price terms show.  For example, in Litton Systems, Inc., ASBCA No. 36976, 93-2 BCA ¶ 25,705 at 127,874 & 127,889, the Board interpreted a NTE ceiling price as a fixed-priced term in a letter contract with the same standard Definitization clause and Limitation of Government Liability clause
 that are in IDL’s contract.  Due to disagreement over the government’s right to reduce the NTE ceiling price for deleted work, the parties in Litton could not agree to a definitized price, and the government definitized the contract unilaterally at the NTE ceiling price, less adjustments for deleted work.  Id. at 127,885.

Litton conceded that the NTE ceiling price precluded recovery of the costs that it incurred above the NTE amount.  Id. at 127,888.  It argued, however, that until the contract was definitized, Litton was entitled to cost reimbursement up to the full amount of the NTE price and that the NTE price should not be reduced for deleted work.  Id. at 127,888-89.  The ASBCA rejected Litton’s argument and held that the NTE ceiling price was a fixed-price term that must be reduced to account for deductive changes.  Id. at 127,889.


A key factor in Litton, and in other cases that have enforced ceiling prices, is the parties’ intent to definitize the letter contract into a firm fixed-price contract.  Id.; see also Lockheed Shipbuilding and Construction Co., DOTCAB No. 73-36C, 79-2 BCA 

¶ 14,080 at 69,240; Laboratory For Electronics, Inc., ASBCA No. 13019, 69-2 BCA 

¶ 7945 at 36,940.  Even in a contract that bears the indicia of a cost-reimbursement contract, however, a price limit in the contract caps the contractor’s compensation if the parties clearly intend specific work to be completed for a maximum total amount.  LSi Service Corp. v. United States, 422 F.2d 1334 (Ct. Cl. 1970).


As is usually the case, the Definitization clause in IDL’s letter contract expressly identified the intended definitized contract type.  And, just as in Litton, the IDL Definitization clause in the IDL contract specified that the definitized contract would be firm fixed price.  FOF 16.  Moreover, as we detailed above, the parties’ negotiations and the language that they used show that they intended fixed-price terms.    

The Federal Circuit has also recognized that ceiling prices are fixed-price provisions precluding additional compensation.  In Bowen-McLaughlin-Yock Co. v. United States, 813 F.2d 1221, 1222 (Fed. Cir. 1987), a letter contract that was definitized as a re-determinable contract with a price ceiling called for payments based on actual costs, “so long as the ceiling price was not exceeded . . .”(emphasis added).  In addition to the cases cited above, numerous other cases, over many years, have enforced ceiling prices as fixed-price terms.  See City of Oxnard, ASBCA Nos. 30344 & 30351, 87-2 BCA ¶ 19,901; The Boeing Co., ASBCA No. 20176, 76-1 BCA ¶ 11,742 at 56,027 (ceiling price is a contractual bar to government liability above that amount); Aircraft Engineering and Maintenance Co.,  ASBCA No. 4318, 60-1 BCA ¶ 2488 at 11,808-812 (enforcement of ceiling price on separate contract line items); see also Gruman Aerospace Corp., ASBCA Nos. 48282 & 50728, 98-2 BCA ¶ 29,943 at 148,153, finding 46 (“A ceiling priced order is one that is subject to downward adjustment.”)

The rules governing fixed-price terms bar government liability above the ceiling price, no matter how fair and reasonable a higher price can be demonstrated to be.  Boeing, 76-1 BCA at 56,027.   Fixed-price terms cannot be waived, and the contract price cannot be adjusted, except pursuant to clauses, like the Changes clause, that expressly authorize a price adjustment.  The government, therefore, is completely within its rights to encourage – even to insist on  -- continued performance at the contract price, although the contractor has incurred costs above the ceiling price.  See A Padilla Lighterage, Inc., ASBCA No. 17288, 75-2 BCA ¶ 11,406 (government not authorized to pay a gratuitous increase in compensation).

Laboratory for Electronics, illustrates these rules.  In that case, after submissions of price quotes and price breakouts similar to the negotiations in the IDL appeal, the parties entered into a letter contract with a ceiling price.  69-2 BCA at 36,936, 36,938-40.  That ceiling price stated:  “CONTRACT CEILING:  In no event shall the maximum price of the definitive contract exceed Four Hundred Twenty-Five Thousand Dollars ($425,000.00).”  

When the contractor later objected to definitization of the letter contract because its costs exceeded the ceiling price, the contracting officer twice directed the contractor to complete performance.  Id. at 36,941.  The contracting officer then unilaterally fixed the contract price at the ceiling.  Id. at 36,937, 36,941.  The Board found no change to the contract that justified increasing the contract price, and, therefore, the contractor was entitled to no more than the ceiling price.  Id. at 36,941

IDL’s ceiling price is a fixed-price term that caps IDL’s compensation unless it is entitled to a price adjustment under the Changes clause.  IDL has made no such contract change claim to the contracting officer, as the parties’ correspondence demonstrates.  FOF 21-25.  In a October 21, 1996 letter, the contracting officer asked IDL for a second time what, if any, changes were alleged in its claim.  FOF 23.  IDL’s October 24, 1996 response expressly disavowed reliance on a change theory. 

In response to the reference (c) letter, the Industrial Data Link Corporation (IDL) does not believe that the issue in this case is a change to the baseline requirements which entitle it to relief from the Firm-Fixed-Price (FFP Not-to-Exceed (NTE) amount of Modification No. P00003.

FOF 24. 

Because no contract change theory was presented to the contracting officer, the Board lacks jurisdiction over that theory of recovery.
  Dunn Construction Co., Inc., ASBCA No. 48145, 98-1 BCA ¶ 29,485 at 146,323.  And, because the ceiling price is a fixed price term, IDL is not entitled to recover its cost overrun.

IV.
IDL’s Interpretation Is Unreasonable And Violates Accepted Rules 

Of Contract Interpretation.

A.
The Limitation Of Government Liability Clause Does Not Permit IDL To  Avoid The Ceiling Price.

In documents submitted to the contracting officer, IDL argues that the Limitation of Government Liability clause permits IDL to stop work once it reached the authorized funding limit, here the full ceiling price for line items 0012AA and 0013 (the five trainers and associated documentation).  FOF 25.  

Once again, the Board’s decision in Litton rebuts IDL’s argument.  The Litton contract contained the same Limitation of Government Liability clause and Defintization 

clause as the IDL contract.
  Moreover, the Litton contract, like IDL’s, was funded at the full NTE ceiling price, early in contract performance.  93-2 BCA at 127,889.  After full funding but before definitization, the government deleted part of the contract work.  The government then unilaterally definitized the contract and reduced the ceiling price to compensate for the deleted work.  Litton argued that until definitization, the contract was a cost-reimbursement contract and that the Limitation of Government Liability clause governed Litton’s compensation rather than the ceiling price, which was now lower than the funding limit due to the deductive change.  Id. at 127,888-89.

The Board interpreted the interplay of the Limitation of Government Liability clause and the ceiling price and held that once the contract is fully funded, the contractor must complete the work within the ceiling price, despite the higher funding limit.  Therefore, the ceiling price – reduced for deleted work -- was Litton’s maximum compensation.  Id. at 127,889.

IDL’s argument that the Limitation of Government Liability clause supercedes the fixed-price term conflicts with Litton and many other cases enforcing ceiling prices as fixed-price terms.  Those cases frequently have either the identical Limitation of Government Liability clause, (see, e.g., Litton at 127,875) or a similar clause limiting authorized funding.  See, e.g., Lockheed Shipbuilding and Construction, Co. 79-2 BCA at 69,182 (funding limitation), Laboratory for Electronics, 69-2 BCA at 36,940 (Limitation of Government Liability (Mar 64)).  The presence of the Limitation of Government Liability clauses in those cases did not affect the contractor’s duty to complete work at the contract price for fully funded contract items.  

IDL’s contract, like the contract in Litton  (93-2 BCA at 127,889), was fully funded very early during the contract work.  Modification P0003 added line item 0012AA and 0013 for five trainers, and that work was fully funded from the outset.  Other items were listed as options but not funded.
 Because the contract items were fully funded, IDL was required, under the holding in Litton, to perform those line items for no more than the NTE ceiling price.  The Limitation of Government Liability clause does not permit the contractor to stop work upon reaching the funding limit, because in a fixed-price contract, in the absence of changed work, the Government can insist on completion of the contract for the fixed price.

IDL’s contrary interpretation violates basic rules of contract interpretation.  IDL fails to harmonize the Limitation of Government Liability clause with the ceiling price and instead adopts an interpretation that renders the fundamental provision -- the ceiling price--without effect.  If, as IDL contends, the government cannot insist on continued performance where IDL’s costs exceed the ceiling price and the Limitation of Government Liability limit, then the ceiling price is of little use.  Indeed, under IDL’s interpretation, because the clauses that IDL relies on are mandatory clauses, ceiling prices would be unenforceable for virtually any letter contract with an overrun.


B.
Definitization After The Target Date Does Not Void The 

NTE Ceiling Price.

IDL implies that failure to definitize the contract within the target definitization period relieves IDL from the ceiling price.  Complaint ¶¶ 15-21.  This interpretation of the contract conflicts with the FAR framework for definitization, which contemplates unilateral definitization only after unsuccessful negotiations.  By failing to enforce the ceiling price, IDL’s opportunistic interpretation renders the NTE ceiling price meaningless.

Modern Definitization clauses and Ceiling Price clauses create a framework for the parties to establish the final price for undefinitized contract actions (UCA’s),
 like letter contracts.  The Ceiling Price clause (and in this case the special language of the modification) set a maximum price that the government will pay.  DFARS  252.217-7027 (DEC 1991).  The Definitization clause then sets a target period of time for the parties to negotiate a price, subject to the ceiling.  If the parties cannot agree within the target period for definitization, the Definitization clause gives the government the right to definitize the contract unilaterally, within the ceiling price.  FAR  52.216-25 (Apr 1984).  As one would expect, the parties generally use the target definitization period to try to negotiate a bilateral agreement.  When those negotiations fail, unilateral definitization commonly occurs after the time set for billateral definitization.  

Consistent with this framework, many ASBCA cases enforce ceiling prices despite the parties’ failure to definitize the price within the target period.  See, e.g., Litton Systems Inc., 93-2 BCA at 127,876, 127,885 (letter contract with target definitization date 360 days from September 27, 1985, definitized on June 26, 1987); The Boeing Co., 76-1 BCA at 56,025-26 (contract required negotiation of unpriced orders within forty-five days of issuance on June 21, 1974; unilaterally priced on March 11, 1975).  Lockheed Shipbuilding and Construction Co., 79-2 BCA at 69,182-83 (March 15, 1973 date to establish FFP, unilaterally definitized on January 31, 1974).  Of course, a recalcitrant party cannot avoid its previous agreement to a fixed-price ceiling by the simple expedient of refusing to agree to a firm fixed price within the definitization schedule.  Id. at 69,241.


Ceiling prices also serve a critical fiscal law policy in the regulatory framework by limiting post-performance pricing of UCA’s.  Without a fee limit or the cap of a ceiling price, which is ordinarily a mandatory provision in undefinitized contract 

actions,
 the UCA exposes the government to the risks of a forbidden cost plus percentage of cost contract.  See National Electronic Laboratory, Inc. v. United States, 148 Ct. Cl. 308, 313 (1960) (price ceiling is a limit that prevents price redeterminable contract from violating prohibition on CPPC). 


IDL’s suggestion that unilateral definitization after the target period for negotiation of an agreed price justifies avoidance of the ceiling price lacks merit.

C.
The Navy Has Not Failed To Meet A FAR Requirement That Justifies

Avoidance Of The NTE Ceiling Price.


Without directly challenging the modification’s legality, IDL implies – wrongly – that the Navy failed to comply with certain regulatory requirements.  Specifically, Complaint 7-8 state:  

7. The Modification was in the form of a letter contract and pursuant to the requirements for letter contracts set forth in FAR 16.603-4 incorporated by reference FAR Clause 52.216-24 “Limitation of Government Liability.”  FAR Clause 52.216.25, “Contract Definitization” and DFARS Clause 252.217.7027, “Price Ceiling” (now entitled “Contract Definitization”).

8. None of the blanks in the incorporated FAR clauses include dollar figures as required on letter contract actions.  The letter contract modification did state that the Modification was executed in a Not-To-Exceed amount of $2,588,049.00.  The Modification makes no reference to the limitations on obligations of DFAR 217.7404-4.

These allegations are not accurate.  Modification P0003 specifies the items to be inserted in each of the three form clauses that IDL cites:  1) FAR § 52.216-24 “Limitation of Government Liability,” 2) FAR § 52.216.25 “Contract Definitization,” and 3) DFARS § 252.217.7027 “Price Ceiling.”  

The modification at page 66a, in “Section I – Contract Clauses,” specifies that the maximum liability of the Limitation of Government Liability clause is the full price ($2,588,049) of the items added by the modification, line items 0012AA and 0013 for the five trainers and associated data.  FOF 15.  In addition, the accounting code at modification page 2 increased the funding by this amount to fund the work fully.  FOF 10.  


The second clause that IDL cites, the “Contract Definitization” clause, also contains blanks to complete, one for planned contract type and one for proposal type.  Once again, page 66a of the modification completes these blanks with firm fixed price as the contract type and firm fixed price as the proposal that the IDL must submit.  The definitization schedule (180 days) for paragraph b of the form clause is set out in the narrative description of the work on the first page of modification P00003.  FOF 16.  Finally, page 66a also adds the amount -- $2,588,049 – for the “Price Ceiling” clause, DFARS § 252.217.7027, the third clause that IDL cites.  FOF 12.  Page one of the modification P0003 also gives this amount as the NTE ceiling price.  FOF 11. 
   


DFARS § 217.7404-4, referred to in Complaint ¶ 8, is not a contract clause, nor does it refer to a contract clause.  That DFARS section, which sets limits on funding prior to definitization, is not mandatory for FMS contracts, like the IDL EFIST modification.  DFARS § 217.7402.  The Navy agrees that at the outset, the contract was fully funded for line items 0012 AA and 0013 (FOF 10) and that this exceeded the funding level that DFARS § 217.7404 recommends.  These facts, however, do not justify avoidance of the ceiling price.

V .
Resolving the Case Through Summary Judgment Is Especially Important

In This Case.

Under the well-known standard for summary judgment, dismissal is proper because there is no genuine issue of material fact and the Navy is entitled to judgment as a matter of law.  Sweat Fashions, Inc. v. Pannill Knitting Co., 833 F.2d 1560 (Fed. Cir. 1987).  The facts here are straightforward and not reasonably disputed.  In addition, clear authority in Litton and the FAR  16.201 definition of fixed-price contracts establish that price ceilings are fixed-price terms.  Resolving these watershed legal issues now disposes of the entire case without the expense and delay of depositions and trial.


Additional, special circumstances also weigh in favor of resolving the case before full discovery and trial.  First, IDL’s counsel, Mr. Ivor Thomas, was also a contract administrator for this contract and is an important witness in the case.  FOF 27.  His representation of IDL presents an advocate/witness rule issue that can be avoided by resolving the case on summary judgment.  Cf. Gaffny Corp., ASBCA No. 39740, 96-1 BCA ¶ 28,060 (questioning advocate/witness rule) with Diversified Marine Tech, Inc., DOTCAB No. 2455 et al., 93-2 BCA ¶ 25,719 (advocate/witness rule).  A second, related circumstance is that CSC, IDL’s subcontractor that performed most of the contract work, claims as proprietary certain relevant documents that the Navy possesses.  CSC regards Mr. Thomas as a competitive decision-maker for IDL and objects to disclosing CSC proprietary materials to Mr. Thomas under any circumstances.  FOF 27.  See U.S. Steel Corp. v. United States, 730 F.2d 1465, 1468 (Fed. Cir. 1984) (competitive decision-maker may be denied access to proprietary data).  Again, resolving the case by summary judgment may avoid this problem.

CONCLUSION


The ceiling price is a fixed-price term.  Nothing that IDL argues is sufficient to nullify this clear price limit.  Accordingly, IDL’s complaint should be dismissed.
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� The FMS sale is sometimes known as EFIST (Egyptian Full-Crew Interactive Trainer), and the underlying contract is sometimes known as AFIST or GUARDFIST.  FOF 1-2.





�  “FOF” refers to the Navy’s Proposed Findings of Uncontroverted Fact.


� This appeal follows ASBCA No. 50504, which IDL withdrew voluntarily in response to the Board’s February 28, 1997 letter explaining the Board’s lack of jurisdiction over requests for injunctive relief or for specific performance.  FOF 26.


� The Limitation of Government Liability clause controls the amount of money available for the contract.





�Navy counsel asked IDL to clarify the basis of its appeal and raised the jurisdictional issue with IDL to avoid delay to the litigation. FOF 26.  IDL has not responded. 





� FAR §§ 52.216-24 APR 1984) and 52.216-25 (APR 1984), respectively.





�  The limitation of Government Liability clause still served the purpose of limiting contractor expenditures on the option line items that were not fully funded.





� Section 232(g) of title 10 United States Code defines undefinitized contact actions to include “a new procurement action entered into by the head of an agency for which the contractual terms, specifications, or price are not agreed upon before performance is begun under the action.” DFARS § 217.7401 gives the following examples: “letter contracts, orders under basic ordering agreements, and provisioned item orders, for which the price has not been agreed upon before performance has begun.”  FMS sales are excluded from the mandatory requirements for UCAs. 10 USC § 2326 (g).





� DFARS § 217.7404-2 Price Ceiling provides: UCAs shall include a not-to-exceed price.” Although this provision is not mandatory for FMS contracts, the contracting officer should apply the policy to the maximum extent possible.  DFARS § 217.7402





� IDL has been paid this full amount.  FOF 10.





� DFARS § 217.7402 states in part:





The following [UCAs] are not subject to this subpart, but the


contracting officer should apply the policy to them (and to changes under the Changes clause to the maximum extent practicable –





(a) UCAs for foreign military sales;
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