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MEORANDUM SUPPORTING THE GOVERNMENT’S

MOTION TO DISMISS FOR LACK OF JURISDICTION


The Government moves the Board to dismiss this appeal because the appellant does not have a contract with the Navy that is subject to the Contract Disputes Act of 1978.  Instead, the appellant has a contract governed by 10 U.S.C.  2553 for the sale of unique items produced by the Navy’s industrial facility at Indian Head, Maryland.  As such, the contract is not for procurement of property or services, real property or disposal as required by the CDA.  41 U.S.C.  602(a).

I.  Summary of the Material Facts

The Indian Head Division (IHDIV), Naval Surface Warfare Center of the Naval Sea Systems Command of the United States Navy provides the only U.S. Department of Defense in-house capability to: manufacture, load, assemble, disassemble, and rework cartridges, ballistic power systems, Cartridge Actuated Devices (CADs), Propellant Actuated Devices (PADs), and Aircrew Escape Systems (AEPS), and pyrotechnics such as delay and ignition compositions for the US Navy, Air Force, Army, Marine Corps, and Coast Guard. Many of these devices are used in military aircraft (jets and helicopters) to provide aircrew escape/survival in case of an accident or loss of control, and for weapon systems operation.  Indian Head also provides support to many other countries through Foreign Military Sales (FMS). 

In that regard, on June 3, 1997, American International Logistics - USA (hereinafter referred to as "AIL") submitted a  DCS "REQUEST FOR QUOTE" for F-5 (an older US manufactured military aircraft) ejection parts to support its F-5 maintence contract with the government of Yemen. Rule Four file (hereinafter “R4”), tab 3.  On July 1, 1997, IHDIV formally responded to AIL's request with a price quote for "to be manufactured items" with a lead time of twenty-four (24) months after receipt of funding.  R4, tab 5.  On September 26, 1997 AIL followed-up its request to IHDIV and sought further assistance concerning a now urgent requirement for the F-5 ejection parts.  In its follow-up correspondence, AIL detailed that it sought the F-5 ejection parts in connection with their pending contract to support and maintain fourteen F-5 aircraft of the Yemen Air Force. R4, Tab 8.  In its follow-up request, AIL noted that the company had obtained State Department approval for the export of the ejection items to Yemen.  See R4, tabs 6 and 8.  AIL further noted that it was operating under a very short lead time for acquisition of the spare parts and wanted to explore the possibility of purchasing existing Navy stock.  R4, tab 8.

On October 28, 1997, IHDIV formally responded to AIL's follow-up request and issued its price offer on the "in stock" Yemen ejection items. R4, tab 11.  In its $525,586.38 price offer, IHDIV specifically noted that the requested ejection items were to be ". . . issued from stock and a three month lead time is expected after date of receipt of funds."  Id., at page 2.  Further, IHDIV attached a document entitled TERMS AND CONDITIONS, as well as an indemnity agreement, for AIL's review and possible execution.  Id., at Enclosure 1 & 2.  In the TERMS AND CONDITION document, IHDIV expressly stated it could not provide any ". . ..warranty for the suitability of items delivered under this agreement for any particular purpose."  Id., at Enclosure 1, paragraph 10.  In the indemnity agreement, IHDIV required that AIL ". . . expressly agree to indemnify and hold harmless the United States Government, its agencies and instrumentalities against all suits, actions, claims, costs or demands (including, without limitation, suits actions claims, costs of demands for death, personal injury and property damage) except those caused by the negligence of the U.S. Government. . .."  Id., at Enclosure 2. 

 
On November 26, 1997, AIL executed the TERMS AND CONDITIONS and Indemnity Agreement and forwarded them, along with its Purchase Order No. 420215, to IHDIV for acceptance and processing.  R4, tab 13.  On January 26, 1998, IHDIV formally accepted AIL's Purchase Order #420215. R4, tab 20.

On March 3, 1998, AIL issued a letter to Mr. John W. Shumpert, Jr., Director, CAD Acquisition and Logistics Division raising an issue regarding the shelf life/installation life of the F-5 ejection items supplied by IHDIV under Purchase Order No. 420215. R4, tab 21. In its letter, AIL expressed its dissatisfaction with shelf life/installation life of the ejection items supplied by IHDIV - alleging that the shelf life/installation life of the items quoted were not the same as the items actually delivered.

IHDIV denies AIL assertions that they were promised full service life of the ejection units.  To accommodate AIL under those terms, a twenty-four month lead time would have been required - a lead time specifically rejected by AIL in its September 26, 1997 letter to IHDIV. R4, tab 8.    Notwithstanding, on March 27, 1998, IHDIV issued a letter to AIL in which it elected to readjust the costs for the ejection units purchased by AIL based upon the units remaining "useful service life."  Upon re-calculation, IHDIV determined to rebate $287,378.25 of AIL original payment price.  R4, tab 27.

On April 3, 1998, AIL corresponded once again with IHDIV regarding Purchase Order No. 420215.  In its letter, AIL thanked IHDIV for its "prompt action" regarding the cost re-calculation and the promise to rebate a substantial portion of AIL purchase price.  However, AIL stated that a refund check $287,378.25 would not ". . . fairly compensate AIL for losses suffered as a result of the Navy's failure to deliver Supplies corresponding [to] those quoted in [IHDIV's] letter dated 28 October, 1997." R4, tab 30.  Specifically, AIL believed it was entitled to loss profits it allegedly incurred as a result of a "pro-rata useful life" price reduction required by the Yemen Government.  Id.   

IHDIV rejected AIL's demand for additional compensation for alleged "lost profit."  In return, on September 28, 1998 AIL filed its Claim for Damages: Purchase Order #420215 asserting IHDIV jurisdiction pursuant to the Contracts Dispute Act. R4, tab 31.  On October 2, 1998, Counsel for IHDIV informed AIL that the Agency lacked authority to issue a Final Contracting Officer's Determination on AIL's claim. R4, tab 32.  The command explained that the claim arose out of a private party agreement (pursuant to 10 USC § 2553) and not under a purchase order or contract under the Federal Acquisition Regulations.  Id.
In response, on November 5, 1998, AIL filed the instant action asserting Armed Services Board of Contract Appeals jurisdiction under § 607(d) of the Contract Disputes Act of 1978 (41 USC §§ 601 et seq.). R4, tab 33.
II.  Argument


Not all contracts are covered by the Contract Disputes Act.  See, Coastal Corp. v. United States, 713 F.2d 728, 730 (Fed. Cir. 1983).  The CDA was enacted to “promote economy, efficiency, and effectiveness in the procurement of goods, services and facilities by and for the executive branch.”  Pasteur v. United States, 814 F. 2d 624, 627 (Fed. Cir. 1987), citing Pub.L. No. 91-129,  1, 83 Stat. 269, as amended by Pub. L. No. 92-47, 85 Stat. 102.  The language of the CDA, found in 41 U.S.C.  602(a) specifically limits it application to procurement contracts and surplus disposal contracts administered by the GSA.  The appellant’s contract in the present appeal falls within neither the terms nor the purpose of the CDA.  Accordingly, the Board should dismiss the appeal for lack of jurisdiction.  


A.  Appellant’s Contract is Outside the Terms of the CDA

The appellant’s contract provided for the sale of Government manufactured articles to the appellant, as authorized by 10 U.S.C.  2553.  It was not a contract for procurement by the Government of goods, services or construction.  Further, it was not a surplus sales contract for the disposal of personal property.  


The Contract Disputes Act of 1978 applies to four specific types of contracts:



(1) the procurement of property , other than real property in being;



(2) the procurement of services;

(3) the procurement of construction, alteration, repair or maintenance of    real property; or



(4) the disposal of personal property.

41 U.S.C.  602(a).  It is beyond argument that the first three categories do not apply to the present dispute because they relate to procurement of goods or services by the Government.  Pasteur, 814 F.2d at 628.  The fourth type is the only sale by the Government, but again, it does not apply to the present appeal. 


The plain words of the CDA and the legislative history establish that “disposal of personal property” refers to those sales conducted to systematically rid the Government of unwanted personal property.  “Disposal”, according to Webster’s Ninth New College Dictionary, (1986), means “systematic destruction; esp.: destruction or transformation of garbage.”  This interpretation is consistent with the legislative history of the provision, which states,

Contracts for the disposal of personal property are included within the coverage of the bill even though they are for the sale rather than the procurement of property.  These contracts are generally referred to as “surplus sales” contracts.


The General Services Administration has cognizance over all such sales.  Under its personal property management regulations Federal agencies currently include standard disputes clauses in contracts for the disposal of personal property. [Citations omitted.]

S. 3178, 95th Cong., at 18 (1978).  Thus, the statutory phrase “disposal of personal property” refers to surplus sales contracts, not contracts entered into under 10 U.S.C.  2553.  Indeed, recognizing that 10 U.S.C.  2553 was enacted in 1994, the Contracts Disputes Act of 1978 cannot be read to include sales from industrial facilities.

The contract now before the Board was not a “surplus sales” contract.  Rather, it was the sale of useful products manufactured by the United States Navy.  Further, the contract was executed pursuant to 10 U.S.C.  2253, not the ordinary disposal regulations governed by the General Services Administration.  Thus, it is not a contract within the scope of the Contract Disputes Act.  Rather, it falls into a class of contracts that are outside of the CDA.  More specifically, it falls into the exempt class of contract that generally promote a public interest.

B.  Appellant’s Contract is Outside of the Purpose of the CDA


The Court of Appeals for the Federal Circuit recognizes an exception to CDA coverage for contracts used to satisfy policy or sociological goals.  The present contract promotes foreign policy interests, and thus, even if it was a procurement or surplus sales contract, it would be outside of the purpose and scope of the CDA.



1.  Public Interest Contracts


In  Pasteur v. United States, 814 F.2d 624 (Fed. Cir. 1987) the court examined the legislative history of the CDA, and found that the Act was meant to promote competition for Government contract business.  Id. at 627.  The court compared this purpose with a contract by the National Cancer Institute for the “procurement” of AIDS virus.  The court declined jurisdiction, holding that the contract was for the “facilitation of the transfer of research materials among scientists ... not procurement of property or services, and that they, therefore, do not fit within the scope of the Contract Disputes Act.”  Pasteur, 814 F.2d at 628.  Subsequent cases used similar reasoning to declare a particular contractual relationship to be outside of the CDA.

The contract in G.E. Boggs & Associates v. Roskens, 969 F.2d 1023 (Fed. Cir. 1992), was not a CDA contract.  There, the Agency for International Development “adopted as a contract of the United States” the seller’s contract with the government of Syria.  The agency adopted the contract pursuant to a special legislation enacted to protect American businesses from the effect of severing diplomatic relations with Syria.  Thus, the contract was not for the procurement of goods for the benefit of the executive agency.  Boggs, 969 F. 2d at 1027-8.  


In Busby School of the Northern Cheyenne Tribe v. United States, 8 Cl. Ct. 596, 600 (1985), the Bureau of Indian Affairs entered into “sociological type contracts designed to accomplish government social policy goals.”  Specifically, under the contracts in question, the Indian tribes administered BIA schools in a manner very similar to DOD Government-owned, contractor-operated (commonly called “GOCOs”) facilities.  The contract was entered into pursuant to 25 U.S.C.  450, et seq., which was enacted to give the Indian tribes self-determination and to assure “maximum Indian participation in the direction of educational as well as other Federal services to Indian communities....”  25 U.S.C.  450a(a).  The court found that this motivation placed the contracts outside the coverage of the CDA.  Busby, 8 Cl. Ct. at 600.


In summary, the Pasteur, Boggs, and Busby hold that the Contract Disputes Act governs routine contracts for procurement, but it does not govern contracts made for the public policy reasons.  Similarly, the CDA does not govern the appellant’s contract because it was entered into for the public interest and it is not a routine agency procurement.



2.  The Present Contract Is a Public Interest Contract

The Federal Government does not routinely act as a manufacturer and seller of goods as it did in the case at bar.
  Indeed, the general rule is that agencies may not step into the market place to sell their goods and services to the public.  As the General Accounting Office explains, 

As a general proposition, an agency may not augment its appropriations from outside sources without specific statutory authority.  The prohibition against augmentation is a corollary of the separation of powers doctrine.  When Congress makes an appropriation, it is also establishing an authorized program level.  In other words, it is telling the agency that it cannot operate beyond the level that it can finance under its appropriation.  To permit an agency to operate beyond this level with funds derived from some other source without specific congressional sanction would amount to a usurpation of the congressional prerogative.

Principles of Federal Appropriations Law, General Accounting Office, 2d ed., vol. II, p. 6-103 (1992).  Industrial facilities operated by the Department of Defense rely on 10 U.S.C.  2553 as the “specific congressional sanction” that permits the sale of items such as the ejection seat explosives in the present appeal.


Section 2553, enacted in 1994, permits the sale of Government manufactured items only if six specific conditions are met.  10 U.S.C.  2553(c).  All six conditions reflect public policy considerations such as the mission of the agency, minimizing competition with the private sector, and specifically in the fourth criteria, “it is in the public interest to manufacture the articles or perform the services.”  10 U.S.C.  2553(c)(4).


As indicated by the arms export license issued by the Department of State, (Rule Four file, tab 6) the Department of State made the termination that the sale was in the public interest.  Arms export licenses are issued pursuant to Arms Export Control Act, 22 U.S.C.  2751, et. seq., and are submitted to the Office of Defense Trade Controls.  22 C.F.R.  123.1(c) (1998).  Under 22 C.F.R.  123.1(b), the license request is confined to the particular item(s) involved in the transaction.  In making a determination on issuing the license, the Secretary of State must ensure that “the foreign policy of the United States would be best served” by the sale in question.  22 U.S.C.  2752(b).  Further, the preamble to the act states, “It is the sense of the Congress that all such sales be approved only when they are consistent with the foreign policy interests of the United States....”  22 U.S.C.  2751.  Thus, by the act of issuing the appellant the export license found in Rule Four file, tab 6, the Department of State found that the sale of these items was in the public interest.  Specifically, the State Department found the license consistent with United States’ foreign policy relating to the “evolving nature toward increasing defense trade with Yemen.”  Rule Four File, tab 6, p. 3,  2.

Thus, the sale to the appellant fulfills the public interest in defense trade with the Government of Yemen.  As such, it falls within the exception for contracts entered for policy or sociological goals, and accordingly, the Board should conclude that the contract does not fall within the Contracts Disputes Act of 1978.    


C.  Conclusion

Recognizing that the contract in this appeal is not for procurement nor for the sale of surplus property, the Board should dismiss the appeal for lack of jurisdiction.  Further, recognizing that the contract in question serves the foreign policy interests of the United States by providing Government manufactured defense materials to friendly foreign 

governments, the Board should dismiss the appeal as being within the public policy exception to the CDA.  
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�   The style of the present appeal highlights that the fact that the contract at bar is not routine: the Board refers to it as “Contract No. 00000-00-0-0000.”  Likewise, the appeal is before the Board without the benefit of a Contracting Officer’s Final Decision: no warranted contracting officer was involved in the contract.  See Attachments A to D.
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