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MEMORANDUM IN SUPPORT OF 

THE GOVERNMENT’S MOTION TO COMPEL
Appellant has inadequately responded to the Government’s Discovery Requests in violation of Board Rules 15(c) and Federal Rules of Civil Procedure (FRCP) 26(b)(1) and 34(b).  These rules prohibit untimely, incomplete, and evasive responses to document requests.  “If discovery is not properly responded to, a party should file a Motion to Compel with the Board.”  Appeal of Christopher D. Constantinidis Constr. Co, ASBCA Nos. 34393 & 34394, 90-1 BCA ¶ 22,267.  Accordingly, the Government requests that the Board compel the disclosure of the requested information.

I. Facts

1. On 29 June 1999, 12 August 1999, and 31 August 1999, the Government served appellant with the Government’s First, Second and Third Discovery Requests, respectively. 

2. On 16 August 1999, 30 September 1999, and 15 October 1999, appellant served the Government with its responses to the Government’s First, Second and Third Discovery Requests, respectively.  The documents provided by appellant pursuant to the Government’s requests contained only two e-mail messages.

3. On 4 – 8 October 1999, Government counsel deposed nine of appellant’s employees who were identified by appellant in response the Government’s First Discovery request as people who have knowledge of facts relevant to the issues raised in the complaint.

4. During the course of these depositions, seven of appellant’s witnesses confirmed that the company had an internal e-mail system that they used for communication within the company.  Government counsel made verbal requests at these depositions for any additional e-mails containing responsive information that should have been produced by appellant in response to any of the Government’s written discovery requests.

5. On 22 October 1999, appellant addressed the issue of e-mail raised by the Government and stated:

Regarding e-mails, we have made inquiries and determined that Sentara’s in-house e-mail system is set to automatically delete, rather than archive, e-mails 180 days after receipt.  Some e-mails which are more than 180 days old may remain as archive files on one of a number of computer servers used at Sentara.  However, Sentara has no way to effectively screen those e-mails to isolate responsive ones from the general internal e-mail traffic.  Because such a task is overly burdensome, Sentara has not attempted to do so.  Attachment A.

6. On 26 October 1999, appellant produced 274 additional pages of documents previously not produced.  Production came after the 22 October 1999 extended discovery deadline.  This production did not include e-mail messages.  Appellant concluded the correspondence by stating, “[w]e believe this set of documents completes Sentara’s production of documents for the entitlement phase of this Appeal”, effectively reiterating appellant’s earlier position that it will not provide any responsive e-mail correspondence.  Attachment B.

II. Argument


A.  Archived E-mail


In its original responses to the Government document requests, the appellant never informed the Government that it refused to provide internal e-mail documents written and maintained by the appellant.  Only at the depositions did several of appellant’s employees mention the existence of a company e-mail system containing such documents.     

Despite acknowledging the existence of archived e-mail documents that are potentially responsive to the Government’s discovery requests, the appellant refuses to produce them.  Appellant asserts that production would be overly burdensome merely because the documents are not easy to identify.  The Government’s defense, however, should not be penalized simply because the appellant finds discovery inconvenient.  As the party invoking the jurisdiction of the ASBCA, the appellant should not be allowed to preclude discovery into internal company documents pertaining to the dispute merely because the appellant must put forth some effort to insure fair discovery.

FRCP 26(b)(1) states that “[p]arties may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action . . .”  Appellant’s internal e-mail system potentially contains documents and communications relevant to the issues raised in this appeal.  Moreover, Appellant cannot argue that discovery of its archived e-mail messages is duplicative or obtainable from other sources.  E-mails are a unique form of internal communication, often more candid than formal memoranda or letters.  As such, the Government is entitled to their production. 

Appellant claims that screening archived e-mails to isolate responsive ones from the general internal e-mail traffic would be overly burdensome.  This objection is plainly calculated to disrupt the Government’s discovery efforts.  Discovery is the appropriate time to provide this information because the purpose of discovery is to allow each party to avoid surprise at trial and to narrow the issues.  To this end, the Government has produced documents, including significant e-mail traffic, from numerous Navy commands located in several states. The Board should compel appellant to produce e-mails responsive to its discovery requests.

B.  Automatically Deleted E-mail

Appellant also has acknowledged that its internal e-mail system is set up to delete potentially relevant information 180 days after receipt.  Apparently, any responsive e-mail messages that are not archived on one of Sentara’s computer systems have been deleted.  As the party invoking the jurisdiction of the ASBCA, appellant must have been aware it was deleting potentially relevant information.

Appellant should be ordered to reconstruct relevant e-mail messages.  If appellant claims it is unable or unwilling to undertake this effort the Board should draw an adverse inference from appellant’s deletion of this potentially relevant material.

III.  Efforts by the Government to Resolve the Issue

In compliance with Fed. R. Civ. P. 37(a)(2)(B), the Government “has in good faith conferred or attempted to confer with the party not making the disclosure in an effort to secure the disclosure without court action.”  Notably, during depositions in early October 1999, when the Government learned that Appellant maintained an internal e-mail system, verbal requests for e-mails responses to the Government’s discovery requests were made.  Appellant acknowledged this and responded by letter of 22 October 1999 (Attachment A) that it was overly burdensome to review the archived e-mails maintained by Sentara and they had chosen not to undertake such an effort.  Appellant’s 26 October 1999 correspondence (Attachment B) effectively reconfirmed appellant’s position that no e-mails would be produced.

IV.  Prayer for Relief


The Government has been prejudiced by the appellant’s initial failure to object to the production of e-mail, the appellant’s continued failure to maintain e-mail evidence, and by the appellant’s recent failure to produce the e-mail when requested.  The Government recognizes that exhibit identification will occur on 5 November 1999, and thus time is short.  Accordingly, the Government requests that the Board: 

1.  Order the appellant to produce all responsive e-mail
 by 5 November 1999, and to extend the Government’s right to add e-mail to its trial exhibits by 15 November 1999.  

2.  In the event appellant does not comply with this Board Order, appellant should be precluded from introducing exhibits or testimony generated by witnesses who used e-mail at Sentara in the course of performance of their duties.


These proposed orders alleviate the prejudice caused by the appellant’s refusal to comply with discovery procedures. 
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� The Government notes that simply allowing the appellant to provide a mass of e-mail records contained in archives now would compound the prejudice to the Government.  Although the Government might have had the time to scour the documents for responsive documents during the summer, the Government’s trial preparation under the pending deadlines would suffer if it must now engage in a hunt through an unknown number of archived documents.  Recognizing that the appellant has caused this late identification of documents, and subsequent discovery dispute, the appellant should bear the impact of finding responsive documents.  Notably, the 1970 Official Comments to FRCP 34(b) indicate that the comments appended to FRCP 33(c) apply.  Those referenced comments provide that, “A respondent may not impose on an interrogating party a mass of records as to which research is feasible only for one familiar with the records.”  Similarly, it would not be proper in the present situation to place the responsibility on the Government to search the mass of records identified so late by appellant.


 


� Pursuant to Board Rule 35, the Board has wide latitude in issuing such sanctions.  See Appeal of Dalmo Victor Division of General Instrument Corp., ASBCA No. 39718, 92-3 BCA ¶ 25,176 and cases cited therein. 
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