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MOTION TO DENY APPEALS

Pursuant to Rule 5 of the Armed Services Board of Contract Appeals, the Government moves that the Board deny the Mk 216 Termination and “Protective” Claims (Appeal Nos. 50563 and 50998) because, considering the evidence in the record of these appeals sponsored by appellant and the arguments in appellant’s briefs, so much of the prior decision (Defense Systems Corp., ASBCA No. 42939 et al., 95-2 BCA ( 27,721, hereafter “1995 Decision,” Appendix 1) holding, that appellant’s abandonment of the Mk 216 contract was justified by commercial impracticability, was clearly erroneous and if applied to these appeals would work a manifest injustice.

INTRODUCTION

In reaching the 1995 Decision, the Board rejected the Government’s evidence and arguments and held that the Mk 216 default termination was improper. During the quantum phase, DSC directly contradicted its previous position on which the 1995 Decision was based. DSC has admitted in this subsequent quantum proceeding that the Mk 216 technical problems were easily correctable during production. DSC also reversed its position on the accuracy of the job cost information in its operational reports and the adequacy of its job cost accounting system.  

During the entitlement hearing while litigating the Government’s claim that the default termination should be upheld because of misrepresentations in the progress payment requests, appellant maintained that the accounting system was adequate, that the progress payments requests were accurate and that the conflicting information in the operational reports was not accurate. Now after switching to a total cost approach for the quantum phase, appellant maintains the opposite: that the accounting system is inadequate, that the conflicting operational reports are accurate and that most of the Mk 216 materials were not even ordered until after September 1990, almost two years after HSTC first alleged that it had ordered them. DSC included most of the alleged Mk 216 material costs in its progress payment requests before September 1990.

In light of appellant’s reversal of positions during the quantum phase, the 1995 Decision is clearly erroneous. The Mk 216 default termination should have been upheld on either one of two independent grounds: (1) DSC’s abandonment of the Mk 216 contract was not justified because the technical problems were easily correctable during production, and (2) DSC obtained $4.8 million in extra progress payments based on repeated false statements that it ordered $7 million of materials for the Mk 216 contract. Because the conflict is so apparent and material to the holding of the 1995 Decision, a manifest injustice would result if that Decision were applied. Therefore, the appeals involving a claim based on the erroneous holding should be denied.     

ARGUMENT

We recognize that, in the interest of judicial economy, issues once decided are generally not relitigated. As the Board explained in W.C. Fore Trucking, Inc.:

Issues decided in an entitlement proceeding cannot be relitigated in a subsequent quantum appeal due to application of the doctrine of res judicata, a doctrine based on the finality of the Board’s entitlement decision. (cite). Law of the case doctrine is a matter of sound judicial practice under which a court generally adheres to a decision in a prior appeal in the same case unless one of three ‘exceptional circumstances’ exists: the evidence in a subsequent trial was substantially different, controlling authority has since made a contrary decision of the law applicable to such issues, or the decision was clearly erroneous and would work a manifest injustice. (cite). The Government may not, after receiving our entitlement decision, attempt to retry these questions or correct its failure of proof on these points. A contrary determination would cause unnecessary costs to appellant in obtaining its roadway core tests and in length of trial.

ASBCA No. 40663, 93-2 BCA (25,703 (1992)(citations omitted).

Even if issues resolved by the 1995 Decision were final for purposes of this litigation,
 exceptional circumstances prevent their application to these appeals. Appellant’s evidence presented at the quantum hearing regarding the possibility of passing the Navy’s Mk 216 First Article Test differed substantially from its evidence leading to the 1995 Decision holding that the Mk 216 default termination for abandonment was improper because of commercial impracticability. While appellant’s case on quantum contradicted its previous case to a greater degree, several points are extremely significant. 

1. DSC Now Admits That the Remaining Mk 216 Technical Problems

 Were Easily Correctable

First, appellant admitted during the quantum phase that the remaining technical problems were easily correctable. (App. 2, v.1, p. 32; v.2, pp. 31-32). Appellant called the Navy contracting officer and program engineer at the quantum hearing to essentially repeat testimony presented by the Navy in the unsuccessful defense of the Mk 216 default termination. (Apps. 3-6).  Then in its post-hearing brief on quantum, appellant adopted the Navy’s unsuccessful position (which had also been appellant’s position before the entitlement litigation began) that DSC had successfully passed the Mk 216 First Article test and that all the remaining technical problems were easily correctable. (App. 2: DSC’s quantum position; App. 7: Navy’s unsuccessful 1993 position; App. 8, pp. 1-2: DSC’s pre-dispute position). Appellant’s position during the quantum litigation (App. 2) directly conflicts with its position during the entitlement phase that the remaining technical problems made the Mk 216 Contract’s reject-on-one-failure performance test commercially impractical.  (App. 9).

Not only has appellant admitted that all the Mk 216 technical problems were easily correctable, but appellant has also recanted as to the nature and extent of specific problems. 

In the 1995 Decision the Board found that the rocket motor burn-through during First Article testing was an unresolved thermal problem similar to a one that Hycor had previously resolved with a washer. (App. 1, Finding Nos. 77, 81-82). These findings were based on appellant’s 1993 proposed findings of fact relying on Mr. Zandonella’s testimony during the entitlement hearing. (App. 10: DSC proposed findings; App. 11, pp. 146-52: underlying testimony). In its quantum brief, appellant has proposed findings of fact identical to the government’s unsuccessful case on the default terminations, but consistent with appellant’s pre-dispute statements saying the rocket motor burn-through problem during First Article Testing was the same adhesive bond problem that had occurred during DSC’s pre-production testing (i.e., DSC’s component first article testing of the rocket motor in July 1990) and had been already resolved by the parties. (App. 2, v.2, pp. 31-32: DSC’s quantum brief; App. 7: Navy’s unsuccessful argument; App. 8, attachment, pp. 9-12: DSC’s First Article Failure Analysis Report). Although appellant adopted the Navy’s unsuccessful position on the rocket motor burn-through problem in its argument about the allowability of production costs, appellant later in its reply brief on the issue of reasonableness of those same costs argues that the rocket motor burn-through problem was an unresolved thermal problem citing the Board’s findings based on Mr. Zandonella’s testimony. (App. 12, p. 28, n. 17).     

Thus, appellant’s quantum position directly contradicts the 1995 Decision and constitutes a repudiation of Mr. Zandonella’s testimony on which the Board’s findings were based. In its most recent Post-Hearing Reply Brief, appellant made a similar reverse in positions regarding the ribbon coating machine and the Mk 216 Case Insulation Claim (No. 216-70) and the Government’s argument that it was unreasonable for appellant to go into production without direction from the contracting officer based on the assertions in that claim, regardless of the merits of the claim. (App. 13)   

During the entitlement proceeding, appellant maintained that it should be entitled to an equitable adjustment for the development of ribbon coating process because of an allegedly impossible specification requirement that it had been aware of since January 1990. (App. 14, p. 4). Claim 216-70 states that DSC’s intended method of performance was to use a ribbon coating machine to apply the insulation. (App. 14, pp. 5-7). Mr. Zandonella’s testimony during the entitlement hearing was that DSC was “getting ready” to purchase the ribbon coating machine at the time it closed purportedly after years of testing and evaluating different methods of performance including the ribbon coating machine. (App. 11, p. 161). 

During the quantum phase in addressing the reasonableness of allegedly expending $19 million on a $14 million contract prior to ordering the ribbon coating machine, appellant maintained that it was merely considering that process and that the choice of processes was within its discretion. In appellant’s reply brief during the quantum phase, it argues (largely using the claim as supporting evidence, but also Dr. Schell’s testimony) that “The ribbon coating machine at issue is simply a proposed, untested, undemonstrated automated method for application of the compound required to insulate the rocket motor casing.” (App. 12, p. 26). Appellant’s quantum reply brief also implies that the ribbon coating machine was merely being considered as a labor saving device, rather than being the intended means of performing the contract. (App. 12, p. 28: “If.  .  . then opted to utilize an automated method for applying insulation .  .  .  to improve efficiency, that was DSC’s prerogative. DSC’s mere consideration of the ribbon coating machine  .  .  . .”).   

 If appellant had admitted during the entitlement proceeding that the remaining Mk 216 technical problems were easily correctable, the Board would have realized that appellant’s statistical evidence was immaterial to the Mk 216 default because it was based on technical problems that either were already corrected or could be easily corrected.

2. DSC Now Admits That It Did Not Lose Money On the Mk 216 Contract

Until Just Before It Repudiated the Contract

Second, Dr. Schell (who testified for appellant at both hearings) testified in the quantum proceeding that DSC did not lose any money on the Mk 216 contract until January or February 1991 (App. 15, p. 253), which was only one month prior to DSC’s closing on March 29, 1991. (App. 1, Finding No. 30). This conflicts with the 1995 Decision finding (No. 28) that appellant’s financial condition (and its parent’s financial condition) had seriously deteriorated “as a result of over three years of attempting to produce an acceptable lot which met the performance requirements without any success.” (App. 1). Finding No. 29 (App. 1) which states in part that “HSI’s ratio of assets to liabilities had deteriorated from 4 to 1 in April 1989 to 1.5 to 1 in March 1991 (tr. 10/93).” is incorrect. HSI’s current ratio had only declined from 4 to 1 in April 1989 to 3.6 to 1 in March 1991. (App. 16, p. 90). It was DSC’s current ratio that was 1.5 to 1 in March 1991. (App. 16, pp. 78-79). Moreover, HSI’s March 1991 current ratio showed improvement over the previous quarter. (App. 16, p. 90). Although Finding No. 29 in the 1995 Decision cites to the record transcript to support its finding regarding the parent corporation’s current ratio, there is no support for this finding at that page or anywhere else in the record. (App. 17). 

3. DSC Now Admits That It Did Not Order Most Of the Mk 216 Materials

Before It Received the Extra $4.8 Million In Progress Payments

Third, Dr. Schell testified in the quantum proceeding that DSC did not order most of the Mk 216 materials until after September 1990. (App. 18, p. 84). This testimony is very significant as the vast majority (over 80 percent) of Mk 216 direct costs are material costs. (App. 19). When considered in conjunction with Dr. Schell’s other testimony that DSC did not lose any money on the Mk 216 contract until January or February 1991 (App. 15, p. 253), it further contradicts Finding Nos. 28 and 29 in the 1995 Decision on which the holding of commercial impracticability is based. (App. 1). 

Additionally, this testimony contradicts the Mk 216 progress payment requests and related correspondence in which as early as November 1988 (App. 20) first HSTC and latter DSC (App. 21) claimed it had spent $7 million on Mk 216 long lead materials. It directly supports the Government’s previously unsuccessful defense that the Mk 216 default termination should be upheld because of material misrepresentations in the progress payment requests. (App. 22). The Board rejected that defense because in Finding No. 27 it did not find any manipulation or effort to mislead behind the variance between the progress payment requests and appellant’s internal documents. (App. 1).

Finding No. 27 was based in part on testimony by Mr. Galgano at Volume 11, pages 83-85 (App. 23) and Dr. Schell at Volume 11, pages 175-79. (App. 24). That testimony is contradicted by appellant’s quantum case. The nature of the contradictions are both substantial and material, constituting a significant enough departure from the entitlement record to make application of the holding regarding the propriety of the Mk 216 default termination unreasonable.    

4. DSC Now Bases Its Claim On Job Cost Information

Which It Previously Said Is Meaningless and Inaccurate

During the entitlement hearing, Mr. Galgano testified that the job cost information in the operational reports was not accurate. Specifically, Mr. Galgano testified regarding the operational reports at pages 84 to 85 (App. 23) as follows: 

    Q In cross examination, the Government referred you to numerous operations reports, business review, financial reviews and progress payment requests. With regard to the operations reports, do you know whether the information contained in those reports was accurate?

A No, I do not. I mean, that’s—that’s what they were referring—what they were preparing at the time. At various times, especially when it regarded DSC, their information wasn’t necessarily up to date. There were times that things were happening at DSC that HSTC was not aware of, and the reports that were being generated at HSTC were fairly mechanical. They were just coming out based on the information that was inputted and there was no real assurance that correct or—and/or all the information was inputted.

This coincided with testimony during cross-examination by Mr. Lynch former president of HSTC that he could not explain the conflicting indirect rates used for the job cost information in the operational reports and bid documents. (App. 25, p. 46). He also testified during cross-examination (App. 25, pp. 45-78) that the indirect rates used in the operational reports were “pro forma” and “meaningless” (App. 25, e.g., pp. 52, 56), and that “These rates have absolutely nothing to do with anything.” (App. 25, p. 73).

Appellant’s position in the entitlement proceeding was that the progress payment requests were accurate. (App. 26).


In the quantum proceeding, appellant abandoned its accounting system and abandoned its February 1988 pre-award cost estimate for the Mk 216. Instead it is basing its Total Cost Termination Claims on the job cost reports in HSTC’s November 1988 Operational Report and supporting documents for the job cost system rather than the progress payment requests or its accounting system. 

This switch is very significant. First, its position now is that it used the Mk 216 job cost information from the November 1988 operational report to calculate its total cost claim because it is the earliest available, an obvious misstatement. Second, its position of necessity must now be that the job cost information in the operation report is accurate and reasonable, e.g., WRB Corp. v. United States, 183 Ct. Cl. 409, 426 (1968)(elements of total cost claim), an obvious reversal of position from the job cost information in the operation reports being inaccurate (App. 23, p. 84) and the indirect rates meaningless (App. 25, e.g., p. 56), while the progress payment requests were accurate. (App. 26). 

Dr. Schell’s testimony regarding the adequacy of DSC’s accounting system has likewise changed corresponding to this change in DSC’s position. At the entitlement hearing, he testified that DSC’s accounting system was “acceptable.” (App. 27, p. 137). At quantum hearing, he testified that any auditor would be justified in finding the accounting system “unreliable for audit purposes.” (App. 28, p. 102). 

Not only is this admission significant to the progress payment issue, but it further undermines the finding of commercial impracticability as well. Finding No. 26 of the 1995 Decision (App. 1) found that appellant spent over $18 million on the Mk 216 contract based on Dr. Schell’s presentation of information from DSC’s accounting system (Apps. 29-30) and his testimony that the accounting system was acceptable, (App. 27, p. 137) testimony that has now been contradicted by the same DSC witness during the quantum phase. (App. 28, p. 102).    

Also during the entitlement hearing, Dr. Schell explained that the apparent cost growth in incurred costs was largely due to the company’s use of higher indirect rates. At the portions of Dr. Schell’s entitlement testimony cited by Finding No. 27 (volume 11, pages 11-175 to 180), Dr. Schell testified that the differences in the incurred cost information appearing in the progress payment requests, the 1991 Complaints, and his March 1991 presentation to the contracting officers is largely due to the use of different indirect rates. (App. 24, p. 175). Differences in the amount of incurred costs to a lesser extent are also due to the passage of time between reports. (App. 24, pp. 178-79). Dr. Schell testified that DSC knew with reasonable accuracy what the total incurred direct material and labor costs were for the contracts, but DSC did not know what their actual indirect rates were yet. (App. 24, p. 177).
 
This testimony during the entitlement hearing is antithetical to the Total Cost Method that appellant is now pursuing in its Termination Claims. The apparent cost growth is “largely” attributable to appellant’s choice of indirect rates, which cannot be attributed to the Government.

5. DSC Only Spent $1,200 on Rework Due To Defective Specifications

During the DCAA audit of the Mk 216 Termination Claim, Dr. Schell told DCAA that, of the $8.1 million of direct material costs originally claimed by DSC, only $1,200 was spent on rework due to the defective specifications. (App. 31). When considered with the other points discussed above (i.e., technical problems were easily correctable, no losses before January or February 1991, most materials not ordered until after September 1990, and apparent cost growth largely due to use of different indirect rates), this admission completely negates the existence of any significant causal connection between the apparent cost overruns and the Mk 216 defective specifications or the reject-on-one-failure performance test standard. Thus, Finding Nos. 28 to 31 in the 1995 Decision are erroneous as applied to the Mk 216 contract. 

First, there was no three years of unsuccessful attempts to perform the Mk 216 Contract as indicated by Finding No. 28. (App. 1). The Navy only performed one First Article Test on the Mk 216 contract, and that was not completed until January 1991. (App. 8, attachment, p. 1). Reversing its entitlement position, DSC now states that the test was successful. (App. 2, v.1, p. 32). 

Second, DSC’s financial problems discussed at Finding Nos. 28 to 31 were not caused by defective Mk 216 specifications to any significant degree. Of the $18.7 million that the Board found DSC had spent on the Mk 216 Contract (Finding No. 26), only $1.5 million was for direct labor. (Apps. 19, 29 & 32). Over $17 million was for direct material costs and indirect costs. (Apps. 19, 29 & 32). During the entitlement phase as discussed above, Dr. Schell attributed the apparent cost growth “largely” to using different overhead rates, not to defective specifications. (App. 24, p. 175). 

While one might assume that the $8.1 million of direct material costs originally claimed included overruns due to defective specifications (App. 19), this assumption is negated by Dr. Schell’s admission to DCAA during the quantum phase that only $1,200 of the direct material costs was spent on rework due to defective specifications. (App. 31). His admission that DSC did not order most of the materials until after September 1990 (App. 18, p. 84) not only explains why the specification problems had essentially no cost impact on direct materials, but it also contradicts the conclusion that three years of unsuccessful performance caused DSC’s financial problems, at least inasmuch as Finding Nos. 28 to 31 pertain to the Mk 216 Contract. (App. 1). Moreover, Finding Nos. 28 to 31 as they pertain to the Mk 216 contract are directly contradicted by Dr. Schell’s admission during the quantum hearing that DSC did not lose any money on the Mk 216 Contract until January or February 1991. (App. 15, p. 253).                

CONCLUSION


This is not an instance where the losing party—the Government in this case—has tried to avoid the consequences of an adverse decision by introducing contrary evidence into the record. In this case, the winning party—DSC—tried to avoid the consequences of the favorable decision by not only adopting the Government’s position, but also by going so far as to call the Government witnesses to repeat their testimony on behalf of the Government during the prior proceeding. It would be unjust to allow a claimant to contradict its successful evidence during a quantum proceeding. When, as here, the contradictions are both apparent and material to the holding in the entitlement decision, a manifest injustice would result if the 1995 Decision were applied. Therefore, the Mk 216 Total Cost Termination and “Protective” Claims (ASBCA Nos. 50563 and 50998) should be denied. 

If the motion is granted, the Government suggests that the Order restoring the Mk 216 1991 Equitable Adjustment Claims (ASBCA No. 44131) to the active docket be rescinded, since the reason for reinstatement (i.e., to resolve the Mk 216 Termination Claim) of that appeal over DSC’s objection would no longer exist.            
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� The Government continues to maintain that the Board has discretion to reconsider its previous rulings, because under the circumstances of this case the doctrines of res judicata and Law of the Case do not apply. Although the parties have been referring to the prior decision as the “entitlement” decision, it is important to remember that entitlement was not resolved for any of the claims, which were instead dismissed without prejudice. Even the three claims which appellant conceded because of the evidence were not resolved in the decision. Thus, there is no final or even interim resolution of any part of the equitable adjustment claims. Appellant’s argument—that the dismissal without prejudice should be interpreted as a final judgment in its favor on entitlement—is unreasonable. 


� Dr. Schell also testified at this portion of the entitlement transcript that “we have submitted, but don’t have fully approval yet—full approval yet from the DCAA for overhead and G&A rates for FY ’90 and FY ’91.” (App. 24, p. 178). While that statement sounded like justification for uncertainty about final indirect rates, that statement is incorrect. DSC did not provide a certified overhead submission for either year. It was HSTC’s rates that were under review. During the quantum hearing, DSC was still recalculating its indirect rates.    
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