Telephone (202) 685-6499x403

Telecopier (202) 685-6793
                                          4 August 1999

BY HAND DELIVERY

Cheryl E. Boone, Esq.

Armed Services Board of Contract Appeals

Skyline Six, 7th Floor

5109 Leesburg Pike

Falls Church, VA 22041-3208

Re: ASBCA Nos. 50513, et al.

    Appeals of All-State Construction, Inc.


         Under Contract No. N62472-93-C-0396 

Dear Ms. Boone:


By letter dated 25 June 1999, respondent informed appellant's counsel that prior to scheduling depositions in the subject appeal appellant must comply with DOD and Navy regulations concerning the release of official information in litigation and testimony by DOD and Navy personnel.  

By letter to the Board dated 28 July 1999, Appellant claims the regulation requirements are "onerous" and unnecessary and requests the Board to grant it relief from compliance.  (Respondent's letter is found at attachment D). 


Appellant's arguments, while impassioned, largely fail to address the issue of the need to comply with the Navy regulations and the case law cited is inapplicable.  In particular, appellant fails to recognize that the Board has consistently rejected similar arguments.

Former and current employees of the Department of Defense are subject to "housekeeping" or "Touhy" regulations governing the release of official information in litigation. See United States ex re. Touhy v. Ragan, 340 U.S. 462 (1951).  The underlying purpose and policy of the Navy regulations are to:  

Provid[e] an orderly means for obtaining information needed in litigation to members of the public . . . [and to] protect the interests of the United States, including the safeguarding of classified and privileged information.  This regulation [also] ensures that responses to litigation requests are provided in a manner that does not prevent the accomplishment of the mission of the command or activity affected. It sets forth the proper content of a request received in connection with litigation and indicates the factors to be considered in deciding whether to authorize the release of official DON information or the testimony of DON concerning official information.  The regulation also prescribes the conduct of DON personnel in response to a litigation request or demand.

57 Fed. Reg. 2462 (Jan 22, 1992)(emphasis added). 

 These regulations serve to regulate the flow of information from the Navy during litigation, rather than prohibit the discovery of information.  Any limitations placed on the disclosure of official information during litigation generally apply only to expert or opinion testimony, not purely factual testimony.  See 32 C.F.R. § 725.4(c).

Following Touhy, this Board recognized that “ the Supreme Court has upheld the right of the [the Department of Defense] to issue such regulations and for the agency head to refuse to permit any of his subordinates to release official information.”  Towne Realty, Inc., ASBCA No. 39538, 31138, 86-3 BCA ¶ 19,104.  See also , Ralph Construction, Inc. ASBCA No. 35633, 88-2 BCA  ¶ 20,731 (Board recognizes validity of SECNAV instruction 5820.8 implementing DOD Directive 5405.2).

 In Appeal of Inter-Continental Equipment, Inc., ASBCA No. 44840, 94-2 BCA ¶ 26,655, at 132,609, aff’d on reconsideration ¶ 26,824, citing Ralph Construction, the Board held that “Touhy regulations may apply in our proceedings,” but “do not supersede, amend or modify our [the Board’s] Rules.”  The Board went on to hold that “we lack jurisdiction to restrain respondent from invoking the Touhy regulation and directive.” Appeal of Inter-Continental Equipment, Inc., Id.  


In this appeal, the Board similarly lacks jurisdiction to grant appellant's request.  As appellant has not attempted to comply with the Navy regulation, it can't fairly complain about its application.  The Board should dismiss or deny appellant's request.  Appellant should comply with the current DOD and Navy instructions so that depositions can proceed in a timely manner. 







Sincerely,







Mark R. Wiener







Senior Trial Attorney

Copy to:

Barbara G. Werther, Esq.

�  This limitation is no more restrictive than that provided for in Federal Rule for Civil Procedure 26(b) when discovery seeks to elicit expert opinion.





