Def's Reply to Pltf's Response to Motion for Dismissal or in the alternative for Summary Judgment; or alternatively for Summary Judgment Motion for Partial Dismissal, or in the alternative Partial Summary Judgment

IN THE UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF FLORIDA

PENSACOLA DIVISION

COHESION, INC.,

Plaintiff,

v.







CASE NO: 94‑30165/RV

JOHN H. DALTON,

Secretary of the Navy,

Defendant.

DEFENDANT'S REPLY TO PLAINTIFF'S RESPONSE

TO (1) DISMISSAL OR IN THE ALTERNATIVE SUMMARY

JUDGMENT; OR ALTERNATIVELY (2) PARTIAL DISMISSAL OR

IN THE ALTERNATIVE PARTIAL SUMMARY JUDGMENT.

Defendant, John H. Dalton, Secretary of the Navy, by and through the undersigned Assistant United States Attorney, provides the following memorandum in reply to Plaintiff's response to Secretary Dalton's motion to dismiss or in the alternative for summary judgment.

I.  INTRODUCTION

Plaintiff, Cohesion, Inc., has responded to Secretary Dalton's motion asserting that former EEOC regulation 29 C.F.R. § 1613.212(a) (hereinafter referred to as the "former regulation") provides the standing that Plaintiff so desperately lacks.  Although this regulation falls far short of supplying statutory and constitutional standing, even assuming that it did suffice does not vest subject matter jurisdiction on this court because Plaintiff did not present an administrative complaint to the Navy.  Thus, not only should Secretary Dalton's motion be granted because Plaintiff lacks statutory and constitutional standing, the motion should also be granted because, alternatively, even if Plaintiff did enjoy standing it has neglected to exhaust its administrative remedies.

II.  DISCUSSION

A.
Neither of the Two Bases Identified by Plaintiff in Its Response Confers Standing on the Corporate Plaintiff.

1.
The General Definition of Person In Title VII   Has No Relevance to the Federal Sector Requirement That Only Employees or Applicants for Employment May File a Civil Action.

At page four of its response, Plaintiff quotes the definition of person from 42 U.S.C. § 2000e with the implicit suggestion that this definition somehow confers standing on the corporate plaintiff.  Plaintiff makes no showing of how this definition relates to the Federal‑sector requirement that defines statutory standing restricted to employees and applicants for employment.  This argument simply lacks merit.

2.
Plaintiff's Reliance on the Former Regulation Is Misplaced.

Plaintiff cites to 29 C.F.R. §1613.212(a) as authority for its direct route to district court on behalf of 33 Navy employees.  However, Plaintiff's reliance on the former regulation is misplaced for several reasons, one of which is the inapplicability of the former regulation to current federal‑sector, Title VII administrative complaints.

a.
The regulation cited by Plaintiff is not applicable in this case.

Matters in the Federal sector arising before October 1, 1992 are governed by Part 1613 of Title 29 of the Code of Federal Regulations.  However, as of October 1, 1992,  29 C.F.R. Part 1614 governs the processing of federal‑sector administrative complaints of discrimination.  This regulation revised the way the agencies and the EEOC processed federal sector complaints under 29 C.F.R. §1613.  57 Fed. Reg. 12634 (April 10, 1992).  Part 1614 does not allow complaints other than individual or class actions to be filed.  In fact, one will find no reference to an "on behalf of" filing whatsoever.  Consequently, "on behalf of" administrative complaints are neither contemplated nor permitted by current regulations ‑ at least not of the kind Plaintiff contemplates.  See 29 C.F.R.   §§ 1614.103 and 1614.106 (1993).

b.
Read Properly, the EEOC Case Cited By Plaintiff Does Not Support Its Argument.

At pages 2 through 5 of its response, Plaintiff discusses the EEOC decision in Libertad v. Secretary of the Air Force arguing that this decision supports Plaintiff's position that: "The Plaintiff's statutory and constitutional standing is clearly set out in 29 CFR 1613.212(a)." Defendant has attached the full text of this decision as Defendant's Exhibit 2.1 In

interpreting 29 C.F.R. § 1613.212(a), the EEOC found that:

First, the complaint must be filed on behalf of an aggrieved employee or applicant for employment, and not on behalf of the organization.

Exhibit 2 at page 4. Under this EEOC reading of the regulation, the complainants in the administrative process are the aggrieved individuals with the organization simply serving as the representative of these individuals similar to the role that a representative law firm might fill.  This reading of the EEOC case cited by the Plaintiff makes the decision consistent with the EEOC case cited by Defendant in his opening memorandum.  See In the Matter of the Request to Reopen Ramirez v. U.S. Postal Service, Request No. 05830068 (E.E.O.C. April 10, 1984) (Defendant's Exhibit 1).

Thus, the requirement enunciated in Libertad is inconsistent with the posture of the instant case.  The only plaintiff in this case is the corporate plaintiff which is the sole party seeking relief.  The EEOC decision in Libertad provides no support for Plaintiff's argument that 29 C.F.R. § 1613.212(a) confers upon it statutory and constitutional standing.

Plaintiff neglected to cite the texts to which it was referring in ostensible support of its position.  Response at page 2. However, counsel for Secretary Dalton were able to locate the apparent source from which Plaintiff extracted one and three‑quarter pages of its memo and which cites to an EEOC decision.  Even this text does not support Plaintiff's

contention.  This extract, beginning at the third paragraph of page 2 and ending on page 4 of Plaintiff's response, appears verbatim in Ernest C. Hadley, A Guide to Federal Sector Equal Employment Law & Practice (1994), at WL FSEEG Ch.  III,B,2,g.  Defendant's Exhibit 3.  Plaintiff failed to extract the very next sentence in this guide which notes that except in the class action context one "may not file a complaint seeking a remedy on behalf of another employee”.  Thus, according to the guide, one may file an administrative complaint for another employee under the former regulation, but he cannot file a "third‑party" complaint seeking remedies for or on behalf of another "non party" employee.  Taken in context, Secretary Dalton's position is not inconsistent with that of the EEOC in Libertad cited in the extract.  Defendant's Exhibit 3.  In Libertad, the commission remanded the matter back to the agency because the agency had failed to determine whether the administrative charge was filed on behalf of a federal employee, or whether it was indeed a "third‑party complaint" which is impermissible under the regulations.  In other words, one may file an administrative charge on behalf of a federal employee in a representative capacity only ‑ as an attorney would file for a client ‑ with that employee's consent, but one could not seek a remedy in a federal employee's name as a third‑party.

C.
An Agency Regulation Can Not Override

a Clear Statutory Requirement.       

Further, even if the former regulation could be read to allow Plaintiff's version of an "on behalf of" administrative complaint, Plaintiff fails to explain how an agency regulation may overrule a statute.  Previously, in Secretary Dalton's memorandum in support of his motion for summary judgment, Secretary Dalton established that Section 2000e‑16(c) of Title 42 of the U.S. Code permits only federal employees to file a Title VII action against the United States.  Defendant's Mem. at 7 ‑ 12.  This statute does not permit persons such as corporations or organizations to file a civil action in the employee's absence.  Even in a class action context, the complainant must be an "employee."2  A regulation that conflicts with this statute ‑ as 1613.212(a) conflicts if Plaintiff's interpretation is accepted ‑ would be entitled to no deference or weight and must fall.  See Chevron U.S.A., Inc. v. Natural Resources Defense, 467 U.S. 846, 847‑49 (1984).  As Plaintiff is not an employee it may not sue the United States or any of its agencies pursuant to Title VII.

B. Irrespective of Standing Plaintiff's suit is Barred

 
 
Plaintiff suggests it may file suit before this Court on behalf of 33 Navy employees because "the standing of an organization suing ‘on behalf of’, has been clearly set out in several 'Federal Sector' Equal Employment Opportunity Cases." Plaintiff's Response, p. 2. Secretary Dalton is unable to corroborate this statement in a context supporting Plaintiff's version for the reasons discussed in Section II.A. above.  Nonetheless, even if one could style this action as one permitted by the former regulation, subject matter jurisdiction is absent because Plaintiff failed to exhaust administrative remedies ‑ assuming of course, that it had any.

Plaintiff has failed to file a complaint of discrimination with the Navy.  A search was conducted by the Deputy E.E.O. Officer who failed to uncover any evidence that Plaintiff had ever filed an administrative complaint with the Navy alleging discrimination.  Defendant's Exhibit 4. Before a federal employee may bring a Title VII suit in federal court, 42 U.S.C. § 2000e‑16 requires that person to seek relief before the agency which allegedly discriminated against him.  Brown v. General Services Administration, 425 U.S. 829, 832 (1976).  This prerequisite to suit is no mere technicality to be whimsically disregarded, rather it is part and parcel of the congressional design to vest in the federal agencies and officials engaged in hiring and promoting personnel primary responsibility for maintaining nondiscrimination in employment.

 Grier v. Secretary of the Army, 799 F.2d 721, 724 (11th Cir. 1986)(quoting Kijas v. Webster, 707 F.2d 524, 544 (D.C. Cir. 1983).  In fact, satisfaction of the administrative exhaustion requirement is deemed so essential that a complaint that fails to allege exhaustion or alleges that Plaintiff should be excused from exhaustion is subject to dismissal.  Hoffman v. Boeing, 596 F.2d 683 (11th Cir. 1979).

Accordingly, as Plaintiff has failed to so much as attempt to begin to exhaust its administrative remedies it is barred from pursuing its action in this Court.  Grier, at 724.  Also, see Wade v. Secretary of the Army, 796 F.2d 1369, 1373 (11th Cir. 1986)(class action barred where no class complaint filed with the agency).  Summary judgment in favor of Secretary Dalton should be granted and Plaintiff's claims dismissed on this ground alone.

III.  CONCLUSION

Wherefore, for the reasons assigned above and in his memorandum in support of his motion to dismiss, or for summary judgment John H. Dalton, defendant, respectfully requests that the Court:

First, because of Plaintiff's lack of statutory standing: dismiss this action pursuant to Rule 12(b)(1) of the Federal Rules of Civil Procedure; or, in the alternative, to dismiss pursuant to Rule 12(b)(6) or to grant summary judgment for defendant pursuant to Rule 56.

Second, because of Plaintiff's lack of constitutional standing with respect to claims for individual damages and individualized equitable relief and in the event that the Court determines that the Plaintiff has statutory standing: dismiss all claims for individual damages and individualized equitable relief pursuant to Rule 12(b)(1) of the Federal Rules of Civil Procedure; or in the alternative, to dismiss such claims pursuant to Rule 12(b)(6) or to grant summary judgment with respect to such claims pursuant to Rule 56 of the Federal Rules of Civil Procedure.
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