BEFORE THE

ARMED SERVICES BOARD OF CONTRACT APPEALS

Appeal of --

Godwin Equipment, Inc.
Under Contract Nos. N67004-95-D-0011 & N67004-95-D-0012

ASBCA No. 51939


MOTION FOR SUMMARY JUDGMENT

Pursuant to Rule 5 of the Armed Services Board of Contract Appeals, the Government moves that the Board grant summary judgment denying this appeal as a matter of law because there is no genuine material issue of fact. 

INTRODUCTION

This appeal arises from a contracting officer’s final decision denying four of the five elements in appellant’s July 20, 1998 claim for $2,839,181.74. Although the certification in the claim omitted some required language, appellant subsequently submitted a correct certification of the claim after this appeal was brought, allowing the case to be decided. See 41 U.S.C. § 605(c)(6); FAR 33.201. In the claim, appellant alleges a right to recover the certified amount for breach of Contract Nos. N67004-95-D-0011 & N67004-95-D-0012. Both contracts were firm, fixed-price indefinite-delivery-indefinite-quantity contracts for motor vehicle repairs. The claim alleges five elements of injury: (1) the sum of $427,004.74 representing the amount of losses from appellant’s financial statements for the period October 1, 1995 through March 31, 1998; (2) the sum of $14,196.60 which represented the unpaid balance from an invoice; (3) the sum of $1,897,980.40 of lost profits; (4) the sum of $500,000 for other consequential damages; and (5) an unspecified amount of future costs. The second element, the one that the Contracting Officer’s Final Decision affirmed, is moot because the government has already paid the claimed amount.
 Trial is unnecessary on the four remaining elements because appellant has failed to state a viable claim. As discussed in the argument below, appellant cannot recover consequential damages, lost profits, or tort damages and cannot bring unquantified claims against the government.

FACTS

1.  Contract No. N67004-95-D-0011 (“5-Ton Contract”) is a firm fixed-fee, indefinite-delivery-indefinite-quantity type contract with a base year and one option year for the repair of 5-ton trucks. The contract was competitively awarded to appellant on 28 September 1995. (Navy’s Rule 4 File, Tab 1, Section B and clauses H-1 to H-5). 

2.  Clause H-5 of the 5-Ton Contract specifies the minimum and maximum quantities under the indefinite quantity clause, FAR 52.216-22, for the 5-Ton Contract. For the base year, the minimum quantity specified was 70 5-ton trucks (CLIN’s 0001, 0002 and 0003: 50, 10 and 10 each respectively). For the option year, the minimum quantity specified was also 70 5-ton trucks (CLIN’s 0005, 0006, and 0007: 50, 10 and 10 each respectively). (Navy’s Rule 4 File, Tab 1, Sections B and H). The unit price for each of the CLIN’s was the same: $14,340 each. (Navy’s Rule 4 File, Tab 1, Section B).

3.  On September 28, 1995, the same date that the contract was awarded, the Government ordered the minimum quantities for the 5-Ton Contract CLIN’s 0001, 0002 and 0003. (Navy’s Rule 4 File, Tab 3, last five pages, Delivery Order No. 0001, DD Form 1155).

4.  The 5-Ton Contract option was exercised by bilateral modification on September 30, 1996. (Navy Rule 4 File, Tab 2, Modification No. P00006). On May 27, 1997, the Government ordered repair of 70 vehicles under the 5-Ton Contract CLIN 0005. (Navy Rule 4 File, Tab 4, last two pages). The completion date for that delivery order has been extended through bilateral modification to December 31, 1999. (Navy Rule 4 File, Tab 4, Modification No. 00111B, page 2).       

5.  Contract No. N67004-95-D-0012 (“HMMWV Contract”) is a firm fixed-fee, indefinite-delivery-indefinite-quantity type contract with a base year and one option year for the repair of High Mobility Multi-purpose Wheeled Vehicles. The contract was competitively awarded to appellant on 29 September 1995. (Navy’s Rule 4 File, Tab 5, Section B and clauses H-1 to H-5). 

6.  Clause H-5 of the HMMWV Contract specifies the minimum and maximum quantities under the indefinite quantity clause, FAR 52.216-22, for the 5-Ton Contract. For the base year, the minimum quantity specified was 50 HMMWV’s (CLIN’s 0001 and 0002: 40 and 10 each respectively). For the option year, the minimum quantity specified was also 50 HMMWV’s (CLIN’s 0004 and 0005: 40 and 10 each respectively). (Navy’s Rule 4 File, Tab 5, Sections B and H). The unit price for each of the CLIN’s was the same: $10,885 each. (Navy’s Rule 4 File, Tab 5, Section B).

7.  On September 29, 1995, the same date that the contract was awarded, the Government ordered the minimum quantities for the HMMWV Contract CLIN’s 0001 and 0002. (Navy’s Rule 4 File, Tab 7, last three pages, Delivery Order No. 0001, DD Form 1155).

8.  The HMMWV Contract option was exercised by bilateral modification on September 30, 1996. (Navy Rule 4 File, Tab 6, Modification No. P00006). On May 27, 1997, the Government ordered repair of 50 vehicles under the HMMWV Contract CLIN 0004. (Navy Rule 4 File, Tab 10, last two pages). The completion date for that delivery order has been extended through bilateral modification to December 31, 1999. (Navy Rule 4 File, Tab 10, Modification No. 00121A, page 2).
9. Appellant’s July 20, 1998 claim alleges that the Government breached both the HMMWV and 5-Ton contracts causing appellant damage. Without segregating by contract, the claim alleges five elements of injury. (Navy Rule 4 File, Tab 11, e.g., fourth and fifth pages of claim narrative).

10. Before describing the five claim elements, appellant states in part: “Because of the government-caused delays enumerated above, Contractor was unable to process the quantity as bid under the contract.” (Navy Rule 4 File, Tab 11, fourth page of claim narrative).

11. Appellant alleges in the first element of damages that the Government is liable for consequential damages, that is all of its financial losses from October 1995 through March 1998 stating:

1. Claim is hereby made for the payment of $427,004.74 additional compensation based on the loss Contractor suffered through March 31, 1998. Attached hereto as Schedule “G”, and incorporated herein by reference, are the financial records documenting the loss suffered by Contractor. The reasons Contractor lost money include but are not limited to, the cost of additional staff, overtime, interest paid to the bank and vendors, excessive phone bills, additional computer equipment, software modifications, and wasted labor and overhead. Contractor has included all income, work in process, and costs from October 1, 1995 through March 31, 1995 [sic], including the runway sweepers under Contract F09603-93-D-0162, because government delays and interference caused management to neglect this contract. Also, had there not been these delays, the Runway Sweeper contract would have moved out of the leased space, and the overhead would have been eliminated.  

(Navy Rule 4 File, Tab 11, fourth page of claim narrative).

12. The second element sought payment of an outstanding balance on a prior invoice of $14,196.60. The Government did not dispute this element and the balance was paid before the Contracting Officer issued the Final Decision. (Navy Rule 4 File, Tab 11, fourth page of claim narrative; Tab 17, second page of Final Decision).

13. Appellant alleges in the third element that, in addition to recouping all of its financial losses, it is entitled to lost profits for unordered work stating:  

3. Claim is hereby made for payment of an additional $1,897,980.40 of additional compensation for the net profit that would have been realized by Contractor for performance of maintenance services had there not been government-caused delays and all work assignments had been directed to the Contractor. Contractor received only 309 out of an estimated 1,462 vehicles as outlined in Schedule “A”.

(Navy Rule 4 File, Tab 11, fifth page of claim narrative). 

14. The amount of lost profits claimed ($1,897,980.40) is 10 percent of the amount depicted at Schedule A of the claim as being the “Contract Value” for a quantity of 1,462. (Navy Rule 4 File, Tab 11, Schedule A: $1,897,980.40 ( $18,979,804 = .10). 

15. Appellant alleges in the fourth element of damages that the Government is liable for consequential damages stating:

4. Claim is hereby made for an additional payment of $500,000 to compensate Contractor for the following: damage to reputation with bank, vendors, and other government agencies, loss of other contracts, and of loss of future profits because Contractor lost adjacent property for expansion and the government is now weighing past performance heavier than price so future contracts may be lost. 

(Navy Rule 4 File, Tab 11, fifth page of claim narrative). 

16. The fifth element of appellant’s claim is unquantified, stating:

5. Claim is hereby made for payment of an amount to be proven for all material, labor, and other costs incurred after March 31, 1998 based on continuation of the contract and continual delays. 

17. Appellant’s claim complains about the Government’s failure to order the maximum quantities under the contracts. It does not allege that the Government caused it any injury by failing to order the minimum quantities in the contracts’ option years for CLIN’s 006 and 007 on the 5-Ton Contract and CLIN 005 on the HMMWV Contract. (Navy Rule 4 File, Tab 11; see proposed facts 2, 4, 6 & 8 above).
     

ARGUMENT

THIS APPEAL SHOULD BE DENIED AS A MATTER OF LAW

A motion for summary judgment should be granted if there is no genuine material issue of fact and the moving party is entitled to judgment as a matter of law. Alabama Dry Dock & Shipbuilding Corp., ASBCA No. 39215, 90-2 BCA ¶ 22855; see Eastman Kodak Co. v. Image Technical Services, Inc., 504 U.S. 451, 456 (1992); Fed. R. Civ. P. 56(c). To preclude summary judgment, a factual dispute must be material, and a material fact is one that "might affect the outcome of the suit." TA \s "Anderson" \c 1 \l "Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986)"Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). 

To create a genuine issue of material fact under Rule 56 of the Federal Rules of Civil Procedure, one must submit admissible evidence, such as affidavits based on personal knowledge with certified copies of all papers referred to in the affidavits, sufficient to survive a motion for directed verdict. William W. Schwarzer, Alan Hirsch, & David J. Barrans, The Analysis and Decision of Summary Judgment Motions, 139 F.R.D. 441, 477 (1991); Fed. R. Civ. P. 56(e). “Conclusory, speculative affidavits” of company officials cannot raise a genuine issue of fact. Young-Montenay, Inc. v. United States, 15 F.3d 1040, 1042 (Fed. Cir. 1994)(summary judgment for government affirmed). 

The Navy discharges its burden as the moving party by showing that there is an absence of evidence to support an essential element of appellant’s case, and a failure of proof on an essential element “necessarily renders all other facts immaterial and entitles the moving party to summary judgment as a matter of law.” Dairyland Power Cooperative v. United States, 16 F. 3d 1197, 1202 (Fed. Cir. 1994).


As the claimant, appellant has the burden of proof as to every element of its claims, i.e., entitlement, causation, injury and damages. Wunderlich Contracting Co. v. United States, 351 F.2d 956 (Ct.Cl., 1965). Appellant has the burden to prove not only that the alleged costs were incurred, but that the alleged costs are reasonable, allowable and allocable to the appropriate contract. See ITT Federal Services Corp. v. Widnall, 132 F.3d 1448, 1451 (Fed. Cir. 1997)(FAR cost principles represent composite of sound accounting rules). Finally, the Board’s jurisdiction is limited to claims for contract damages rather than for tort damages. Olin Jones Sand Company v. United States, 225 Ct.Cl. 741, 745 (1980); EDL Construction, Inc., ASBCA No. 34623, 88‑1 BCA ¶ 20,313 (1987).

There are two independent reasons that this appeal should be denied as a matter of law. 

First, appellant’s claim is based on an inherent assumption that the Government was obligated to order the maximum quantities of work under these two indefinite-delivery-indefinite-quantity contracts. This is apparent from the allegation in appellant’s claim that the Government orders were $14.9 million less than “the anticipated sum of [$18.9 million].” Navy Rule 4 File, Tab 11, second page of claim narrative; see also Complaint ¶ 2, last sentence. It is also apparent from the claim’s description of the damages, i.e., “Contractor received only 309 out of an estimated 1,462 vehicles .  .  .  .” See quoted language in Proposed Fact No. 13 above. In an indefinite-delivery-indefinite-quantity contract, the Government is not obligated to order the maximum quantity. The Board has rejected the argument that Indefinite-Delivery-Indefinite-Quantity contracts are the same as Requirements Contracts, finding the differences between the contract types “crucial.” C.F.S Air Cargo, Inc., ASBCA No. 40694, 91-2 BCA ¶ 23,985, aff’d, 972 F.2d 1353 (Fed.Cir. 1992)(granting summary judgment for the government). 

Second, the costs claimed are not recoverable as a matter of law, even if the alleged breach of contract occurred. Unquantified claims (Proposed Fact No. 16) cannot be brought against the government and, to the extent that appellant’s claim is quantified, the amount consists of lost profits (Proposed Fact No. 13) and consequential damages (Proposed Fact Nos. 11 and 15). 

The Contract Disputes Act (CDA), 41 U.S.C. §§ 601-613, as amended, requires submission of a written claim. 41 U.S.C. § 605(a). The elements of a CDA claim are: (1) a written demand (2) seeking as a matter of right (3) the payment of money in a sum certain. See, e.g., Reflectone, Inc. v. Dalton, 60 F.3d 1572, 1575 (Fed. Cir. 1995). Since the fifth claim element was not quantified, the Board cannot take jurisdiction over it. Scientific Management Associates, Inc., ASBCA No. 50956, 98-1 BCA ¶ 29,656. 

Lost profits and consequential damages are not recoverable under the Termination for Convenience clause. Dairy Sales Corp. v. United States, 593 F.2d 1002 (Ct.Cl. 1979)(lost profits not recoverable); H&J Constr. Co., ASBCA No. 18521, 75-1 BCA ¶ 11,171, recons. denied, 76-1 BCA ¶ 11,903 (consequential damages not recoverable). Even if the Government was obligated under the contracts to order the maximum quantities, the failure to order more work is a constructive termination for convenience. Nesbitt v. United States, 345 F.2d 583 (Ct.Cl., 1965). Thus, the limitations of the Termination for Convenience clause would apply here.
 Under the Christian doctrine, these limitations are such important public policies that they apply by law even if the Termination for Convenience clause were omitted from a government contract. G.L. Christian & Assocs. v. United States, 312 F.2d 418, rehear. denied, 320 F.2d 345, cert. denied, 375 U.S. 954 (1963). 

Even at common law, consequential damages cannot be recovered after a breach because they are not reasonably foreseeable consequences. The prohibition against the recovery of consequential damages for breach of contract claims was clearly established long ago. E.g., Myerle v. United States, 33 Ct.Cl. 1, 27 (1897)(damage must be a direct, natural and certain result); Hadley v. Baxendale, 9 Ex. 341, 156 Eng. Rep. 145 (1854)(miller cannot recover business losses caused by delay in deliver of crankshaft).

Appellant’s claim for financial losses and lost business opportunities is a business destruction claim and not recoverable as a matter of law. Ramsey v. United States, 101 F.Supp. 353 (Ct.Cl., 1951); Olin Jones Sand Co. v. United States, 225 Ct.Cl. 741 (1980).    

This case is similar to Cox & Palmer, ASBCA No. 37328, 89-3 BCA ¶ 22,197. In Cox & Palmer, the contractor claimed amounts for loss of bonding capacity, credibility and creditworthiness, all of which were denied by the Board as a matter of law. The result in this appeal should be the same.  

WHEREFORE, the Government respectfully requests that the Board grant summary judgment denying the above appeal in its entirety.

Respectfully submitted,

RICHARD A. GALLIVAN





Assistant Director 





______________________

Dated: August 11, 1999



ROBERT C. ASHPOLE





Senior Trial Attorney

� Payment to the contractor of the entire amount claimed extinguishes the underlying claim and renders moot consideration of its merits. Newport News Shipbuilding and Dry Dock Co., ASBCA No. 32289, 90-2 BCA ¶ 22,859. 








� If appellant had alleged that the Government breached either contract by failing to order the minimum quantities under those option year CLIN’s, the Government would have denied the allegation and raised the defenses of estoppel and appellant’s default on the contracts.  


� Although contractual limitations may not apply if the Government acted in bad faith, unsupported allegations of bad faith will not prevent summary judgment. Tracor Technology Resources, Inc., ASBCA No. 44759, 93-2 BCA ¶ 25,616 (1992)(granting summary judgment because minimum quantity was ordered); see Kalmar Corp. v. United States, 543 F.2d 1298 (Ct.Cl., 1976)(well-nigh irrefragable proof required to overcome presumption of good faith dealing). In this instance, appellant has not even alleged bad faith.
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