BEFORE THE

ARMED SERVICES BOARD OF CONTRACT APPEALS

Appeal of --

Godwin Equipment, Inc.
Under Contract Nos. N67004-95-D-0011 & N67004-95-D-0012

ASBCA No. 51939


REPLY TO APPELLANT’S MEMORANDUM OF POINTS AND AUTHORITIES IN RESPONSE TO MOTION FOR SUMMARY JUDGMENT

Appellant’s response provides no reason to deny the summary judgment motion. While appellant proposed additional facts, it did not take exception to any of the 17 findings of fact proposed in the Motion. While appellant raises several arguments in its response, none are sufficient to avoid summary judgment. Each argument is addressed below.   

Appellant first argues at page seven that denials in the Government’s Answer raise genuine material issues of fact warranting a hearing. The paragraphs cited by appellant relate to the Government’s denials that it breached the contracts. These disputes are unrelated to the summary judgment motion, which is based on the nature of the damages claimed. 

In appellant’s response, it analyzes its claim only as a delay claim rather than as a constructive termination for convenience. Either way, appellant cannot recover damages sought by its claim. No recovery of lost profits can be had under the Delay of Work or Suspension of Work clauses, because neither clause allows the recovery of any profit—even on extra performance costs incurred solely because of an unreasonable government delay. FAR 52.242-14 & 52.242-17. As to the claimed consequential damages, recovery under these clauses is limited to contract performance costs. Lost business opportunities and financial losses are not allowable either. See FAR 52.242-14 & 52.242-17. Indeed, appellant’s argument on jurisdiction at page twelve supports the Government’s position, when it states: “Damage awards to contractors are calculated based on [the] difference between the reasonable cost for performing the work as changed and the reasonable cost for performing the work according to the original contract specifications.”      

Appellant argues at page eight that it has satisfied all three elements of a delay claim. Although appellant’s argument terms it a breach of contract, appellant’s argument addresses the elements of a delay claim to establish entitlement  to an adjustment under the Suspension of Work Clause. E.g., Mega Construction v. United States, 29 Fed. Cl. 396, 424 (1993); FAR 52.242-14 (formerly 52.212-12). Appellant’s authority, Mega Construction, makes clear that a contractor cannot bring a breach of contract claim when relief is available under a contract clause. 29 Fed. Cl. at 414-15. Assuming that appellant is entitled to an adjustment under the Delay of Work clause, the assumption is again not material to the motion, which is based on the nature of the damages claimed. 

  Both contracts in this appeal have incorporated by reference the Government Delay of Work clause FAR 52.212-15 (now found at FAR 52.242-17), which is similar to the Suspension of Work Clause found in construction contracts. (Government Rule 4 File, clause F-1 at Tabs 1 and 5). Both clauses provide for adjustments for increases in contract performance costs due to unreasonable delays, including constructive suspensions. However, appellant’s claim does not seek adjustments to the contracts’ prices for extra performance costs. Neither clause provides for the types of damages that appellant seeks, i.e., $427,004.74 for financial losses, $500,000 for lost business opportunities, and $1,897,980.40 for lost profits on these two contracts. (See Motion, Proposed Findings of Facts  (“PFF”) 11, 13 and 15). FAR 52.242-17.             

Next at pages eight to nine, appellant appears to raise bad faith as an issue for the first time. Appellant does not argue that any Government official’s conduct was sufficiently egregious to avoid the limitation on lost profits in the Termination for Convenience clause as discussed in the Motion for Summary Judgment. Motion, pp. 9-10. Appellant’s argument essentially repeats what appellant proposed as facts at the bottom of page four of its memorandum. The supporting affidavits are, at best, vague and conclusory on this point. Appellant refers to these vague statements as indications: “GEI has been given indications that governmental representatives never intended to establish a successful working relationship with GEI or other private suppliers.” (Appellant’s Response, p. 4).   

Even if appellant did argue that bad faith avoids the limitation in the Termination for Convenience clause, mere “indications” are insufficient proof of bad faith. Appellant’s burden of proof on this issue is heavy. Anderson v. Liberty Lobby, Inc., 477 U.S. 242 (1986)(heavy burden of proof to establish malice should be considered when weighing need for trial). For the dispute about a material fact to be "genuine," the evidence must be such that a reasonable jury could return a verdict for the nonmoving party. Liberty Lobby, Inc., 477 U.S. at 248-49. 

Government officials are presumed to have acted in good faith. Well-nigh irrefragable proof is required to overcome the presumption of good faith dealing. Kalmar Corp. v. United States, 543 F.2d 1298 (Ct.Cl., 1976). To meet its burden, appellant must prove that a government official acted with a specific intent to injure appellant, and that the official’s bad faith actions were motivated solely by malice. 543 F. 2d at 1302. 

At best, appellant’s evidence at trial would amount to no more than that some “old timers” and “Seattle” wanted appellant to fail. There is no evidence that the “old timers” or “Seattle” ever took any act that injured appellant. There is no evidence that the contracting officer in Albany, Georgia, or any of the other government officials with whom appellant dealt were motivated even partially by malice or conspired with the “old timers” or “Seattle” to injure appellant maliciously or otherwise. See Mega Constr., 29 Fed. Cl. at 421. Therefore, as a matter of law, appellant’s vague and conclusory evidence is an insufficient basis to overcome the presumption of good faith dealing, and appellant cannot recover lost profits. See Liberty Lobby, 477 U.S. 242 (for summary judgment proceeding, evidence must be viewed through prism of burden of proof). 

Appellant next argues at page nine that constructive changes occurred which increased appellant’s costs, citing Wunderlich Contracting v. United States, 351 F.2d 956 (1965). In Wunderlich Contracting, the court rejected a claim that 35 change orders constituted a cardinal change on a construction contract. Here appellant alleges that there were a total of six constructive changes on two contracts. Appellant alleges that these changes constituted additional breaches of the contracts. Appellant’s argument recognizes that the Board must consider the magnitude and quality of the changes ordered and their cumulative effect upon the project as a whole to determine if they constitute a cardinal change. Appellant’s Response, p. 9. Although appellant recognized the potential factual issues for a cardinal change claim, it provided the Board with no evidence to support its argument. Appellant’s claim provides no insight as to the magnitude of the six alleged changes because it seeks lost profits, consequential damages and financial losses rather than reimbursement of extra contract performance costs. Mere argument will not raise an issue for trial.

At pages nine to eleven, appellant next argues that the Government’s argument on consequential damages is incorrect. First, appellant argues that increased material costs may be recovered when found to be proximately caused by Government caused delays, citing Gardener Displays Co. v. United States, 346 F. 2d 585 (Ct. Cl. 1965) and Olin Jones Sand Co. v. United States, 225 Ct.Cl. 741 (1980). 

The Government’s motion does not say that a claim seeking to recover extra contract performance costs is improper.  In Olin Jones Sand Co., the Court of Claims was faced with a claim that included both contract performance costs and costs related to the ability to obtain other work. In Olin Jones Sand Co., the summary judgment motion was granted as to the cost related to the ability to obtain other work, but not granted as to the contract performance costs. 

In the present case, appellant seeks three types of costs: lost profits, financial losses and business opportunity losses. Like the court in Olin Jones Sand Co., the Board should find that appellant’s financial losses and business opportunity losses are the type of general business losses that are too remote and speculative to recover as a matter of law. The “lost profits” refer here to the approximately $1.9 million in anticipatory profits sought on these contracts, rather than lost profits on other business. Anticipatory profits on these contracts are not consequential damages. However, anticipatory profits are not allowable costs under the contracts, and it is on that basis that the Government’s motion rests. Unlike the claim in Olin Jones Sand Co., appellant’s claim does not seek to recover any contract performance costs.

At page eleven, appellant attempts to distinguish Cox & Palmer, ASBCA No. 37328, 89-3 BCA ¶ 22,197 arguing that appellant’s claim concerns the loss of future government contracts instead of future non-government business. However, the award of future government contracts like other future business opportunities is too remote and speculative as a matter of law to allow a recovery. For instance, unsuccessful offerors are not allowed to recover lost profits on an implied contract theory even when successfully challenging government procurement awards. Keco Industries Inc. v. United States, 428 F. 2d 1233 (Ct.Cl. 1970).

At page eleven, appellant next argues in effect that all of its claimed damages are contract damages, and not tort damages. Appellant’s claim for $500,000 in lost business opportunities states in part: “.  .  .  to compensate Contractor for the following: damage to reputation with bank, vendors, and other government agencies  .  .  .  .” Motion, PFF 15. Appellant has not disclosed how the sum of $500,000 was calculated. For the purposes of this motion, the Government assumes that the above-quoted language describes how business opportunities are lost, rather than stating a claim for defamation, which would be outside the Board’s jurisdiction. 

At page twelve, appellant makes its last argument. It argues that the Board has jurisdiction over the unquantified fifth element of appellant’s claim, where appellant demanded payment of “an amount to be proven.” Motion, PFF 16. Appellant argues that the trier-of-fact can determine a sum certain for the fifth claim element by applying the facts of the case to the formula for determining a contract adjustment. Appellant’s argument if adopted would make the sum certain requirement meaningless and frustrate the certification requirements of the Contract Disputes Act. That the ultimate trier-of-fact can determine an amount of damages is immaterial. The purpose of the Contract Disputes Act is to encourage settlement of disputes without litigation. The contractor’s claim initiates the contract disputes process. The focus should be on what was presented to the contracting officer, not on what might happen during litigation. See Jepco Petroleum, ASBCA No. 40480, 91-2 BCA ¶ 24,038 (contracting officer could easily determine the amount of claim). 

Appellant’s memorandum raises no issue warranting a hearing. Therefore, the motion for summary judgment should be granted for the reasons stated therein.
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