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INTRODUCTION


This memorandum contains the Government’s rebuttal in support of its Motion to Dismiss this case for lack of jurisdiction. To sum up, the case should be dismissed for lack of jurisdiction.  There are four distinct reasons why this is so.  The Contracting Officer’s Final Decision is a nullity. The contractor elected to sue in the Court of Federal Claims under the doctrine of equitable subrogation, barring this claim at the ASBCA.  The claim presented here is not one, which arises under the Contract Disputes Act. And, the take-over agreement provides no basis for jurisdiction or privity of the contract, requiring the dismissal of this case for lack of jurisdiction. 

The facts set out in the Complaint are taken as established.  The additional facts, addressed in this memorandum and necessary to consider the issues raised by the Motion to Dismiss, are taken from documents whose authenticity Respondent believes is uncontested.  

After receiving, Appellant’s reply memorandum, Government Counsel came into possession of a copy of the Complaint in Cumberland Insurance Co. et. al. v. United States, Docket No. 95-74 C.  In this case, a group of sureties sued the United States on a theory of equitable subrogation, under the authority of 28 USC § 1491 (a) (1). (Attachment A, ¶ 1, pg. 1. The copy provided to Government Counsel does not contain page 19.  We have not yet been able to acquire that page.)   This information broadens the scope of this rebuttal. 

FACTS

1. It is to be recalled that the original sequence of events is set out in the Amended Complaint in this ASBCA case. The contract was awarded to Martech in December of 1992. (Amended Complaint ¶ 4) Martech filed bankruptcy in December 1993. (Amended Complaint, ¶ 13).  Martech rejected the contract in February 1994 and was terminated for default in March of 1994. (Id.) [We use the term Amended Complaint to refer to this case at the ASBCA.]

2. On January 31, 1995, a group of sureties, including Security, sued the United States in the Court of Federal Claims, alleging a right to recover in equitable subrogation based on Martech’s various contracts with the government, including the contracts at issue in this appeal.   (Complaint in the Court of Federal Claims, pg.1 and the last page) (Attachment A, pg. 1 and the last page.)  [We use this to refer to the Litigation in the Court of Federal Claims.]


3. In paragraph 2 of their complaint, the group of sureties alleges it brings the action under Rules 19 and 20 of the Court of Federal Claims.  The allegations of paragraph 2 of the Court of Federal Claims Complaint also include assertions that each surety claims an interest in the subject matter of the action and that disposition of the action without them would impede their interest.  Paragraph 2 also alleged that complete relief could not be accorded all the sureties in the absence of any of them.  The sureties also alleged a mutual right arising from the same series of transactions and occurrences. (Court of Federal Claims Complaint ¶ 2) (Attachment A at pg. 2)  In paragraph 6 of the Complaint, the group of sureties alleges that each of the Plaintiff sureties has entered into an agreement on how to share “ . . . contract funds recovered under Martech’s bonded contracts . . ..” (Court of Federal Claims Complaint, ¶ 6, and pg. 3) (Attachment A, ¶ 6)

4.  Paragraph 3 of the Complaint in the Court of Federal Claims identified the parties, including Security, as payment and performance bond sureties on behalf of Martech, Inc.  (Complaint in the Court of Federal Claims, ¶ 3) (Attachment A, ¶ 3) Similar allegations are made in paragraphs 2 and 4 of the Amended Complaint in this case with respect to Security. 


5.  Paragraph 4 of the Complaint in the Court of Federal Claims alleged that Martech filed for bankruptcy in December of 1993. (Complaint in the Court of Federal Claims, ¶ 4) (Attachment A, ¶ 4)  A similar allegation is made in paragraph 13 of the Amended Complaint in this case, although the specific dates for the bankruptcy filing differ in the two Complaints.  


6.  In paragraph 5 of the Complaint in the Court of Federal Claims, the sureties alleged that they had met their bond obligations on the contracts, which had been rejected in the Bankruptcy Court. (Complaint in the Court of Federal Claims, ¶ 5) (Attachment A, ¶ 5)  A similar allegation is made in the second sentence of paragraph 13 of the Amended Complaint in this case in connection with contract number N68378-93-C-8677. 

7.  In the second sentence of the fifth paragraph of the Complaint in the Court of Federal Claims, the sureties assert their priority right of equitable subrogation “to recover the contract balances existing under each bonded Government contract in which the Debtor’s estate does not assert an interest.” (Complaint in the Court of Federal Claims, ¶ 5) (Attachment A, ¶ 5)  


8.  Paragraphs 10 through 12 of the Complaint in the Court of Federal Claims deals specifically with Security.  In paragraph 10, it is alleged that Security is payment and performance surety on behalf of Martech.  (Complaint in the Court of Federal Claims, ¶ 10, pg. 6) (Attachment A, pg. 6) A similar allegation is made in paragraph 5 of the Amended Complaint in this case.  Paragraph 10 also contains an allegation that Security is a take-over contractor.  Paragraph 16 of the Amended Complaint in this case contains a similar allegation.  Paragraph 10 likewise contains an allegation, by way of reference, to the rejection of the contract by Martech.  The second sentence of paragraph 13 of the Amended Complaint in this case alleges specifically that the Martech rejected the contract in the Bankruptcy proceedings. 

9.  In paragraph 10 (b) of the Complaint in the Court of Federal Claims, the sureties allege that Security is the take-over contractor for the Navy’s contract with Martech, under contract number N68378-93-8677.  The sureties also allege that Security has satisfied its bond obligations under the contract identified in paragraph 10(b). (Complaint in the Court of Federal Claims, ¶ 10(b), pp. 6-7) (Attachment A, pp. 6-7) 

10.  The bonds were issued under the standard form 25 and 25-A, which are set out at FAR 53.301-25 and 25-A.  Copies of the bonds are found at Attachment B.1
 

11.  In paragraph 12 of the Complaint in the Court of Federal Claims, it is alleged:

[a]s a result of satisfying its bond obligations under Martech’s bonded contracts specified in paragraphs 10 and 11, Security Insurance has suffered substantial bond losses and is equitably subrogated to the rights of the Government, Martech, and Martech’s subcontractors and suppliers to recover its bond losses.

(Complaint in the Court of Federal Claims, ¶ 12, pg. 8) (Attachment A., pg. 8) 


12.  In paragraphs 25 through 28 of the Complaint in the Court of Federal Claims, the sureties allege that specifically identified Government set-off claims are disputed. (Complaint in the Court of Federal Claims, ¶¶ 25-28, pp. 16-17) (Attachment A, pp. 16-17)


13.  In paragraph 29 of the Complaint in the Court of Federal Claims, the sureties allege that there are various Government claims of set-off in varying amounts of liquidated damages under the Martech contracts, which were rejected by the debtor, terminated for default, and completed under a take-over agreement.  (Complaint in the Court of Federal Claims, ¶ 29, pg. 17) (Attachment A, pg.  17) In paragraphs 30 and 31 of the Complaint in the Court of Federal Claims, the sureties alleged that a proof of claim was filed in an  amount which the Government’s seeks to set-off and that the sureties and the debtor dispute the Government’s right to the set-off and the Government’s claims.  (Complaint in the Court of Federal Claims, ¶¶ 30-31, pg. 17) (Attachment A, pg. 17)  


14.  In paragraph 32 of the Complaint in the Court of Federal Claims, the sureties allege that:


In addition, certain claims for equitable adjustment or the recovery of contract funds exist under the contracts identified herein.  To the extent the debtor or the Sureties recovery any affirmative claims against the government related to the contracts identified herein, or the Government issues any change orders or equitable adjustments to the contract, the Sureties have a priority right to recover such funds.

(Complaint in the Court of Federal Claims, ¶ 32, pg. 17-18) (Attachment A, pp. 17-18)


15. During the course of the Litigation at the Court of Federal Claims, the group of sureties filed discovery.  In connection with contract number N68378-93-C-8677, the Novato contract, identified in paragraph 10(b) of the Complaint in the Court of Federal Claims and in paragraph 4 of Amended Complaint in this case, the group of sureties posed interrogatories and requested the production of documents. (Attachment C) Included within the discovery was interrogatory no. 135.  It asked for the identity of any and all reviews associated with payments made to Martech before paying Martech under the Novato contract.  (Attachment C, page number 167) This interrogatory sought a range of information about actions associated with payments, including what reviews and the like were conducted, who conducted them, what procedures were followed in the reviews, and what were the results of the reviews.  (Id.)  Interrogatory 137 asked for information about facts used by the Government in connection with requests for equitable adjustment under the Novato contract. (Attachment C, pg.169) 

16.  On October 2, 1995, Security as the take-over contractor filed a claim for an equitable adjustment with the Contracting Officer the Resident Officer In Charge of Construction (ROICC) San Francisco. (Rule 4 Tab 27) In the claim letter on pages 3 and 4, the surety presents factual statements regarding payments made under the defaulted contract. (Rule 4 Tab 27, pp. 3-4) In its argument or discussion section, the surety makes statements, which relate to payments and how they were made.  One is that the Government was required to have Martech provide proof of payment to its suppliers.  (Rule 4 Tab 25, pg. 5)  In the next paragraph, Security says that the Government should have known that Martech failed to pay the supplier because there was a lack of invoices.  (Id.)  Security also argues that the Martech never received some of the materials for which the Government paid progress payments.  (Id.)  Next, the Security says that the Government did not inspect Martech’s warehouse.  (Id.)  On page 6 of the claim letter, Security points outs that the Government did not inspect the location where Martech was storing lumber, before making payments to Martech.  (Rule 4 Tab 27, pg. 6)  On page 7 of the claim letter, Security again says that the Government should have known that the lumber had not been paid for. (Rule 4 Tab 27, pg. 7)  


18.  On June 22, 1998, the Contracting Officer send a purported Contracting Officer’s Final Decision, number WD-06-98, to Security. (Rule 4 Tab 33).  


19.  On July 30, 1998, the Court of Federal Claims issued an order directing entry of judgment. (Attachment D). 

DISCUSSION


There are various reasons why Security’s complaint must be dismissed for lack of jurisdiction.  

The Case in the Court of Federal Claims


In paragraph 1 of the Amended Complaint, Appellant invokes ASBCA jurisdiction under the Contract Disputes Act.  The ASBCA may have jurisdiction over this case only under the Contract Disputes Act, since the other bases of Board jurisdiction do not apply in this instance.  A Contracting Officer’s Final Decision is a prerequisite to Board jurisdiction under the Contract Disputes Act. The Sharman Co. Inc., v. United States, 2 F3d. 1564, 1568-9 (Fed. Cir. 1993).  This requirement is not met in this case because the Contracting Officer’s Final Decision of June 28, 1998 is a nullity.  

This is so because the claim of October 1995 and the COFD of June 1998 were considered and issued while the lawsuit brought by the sureties was pending in the United States Court of Federal Claims.  The Complaint was filed in January of 1995 some ten months or so before the claim was submitted to the contracting officer.  The Contracting Officer’s Final Decision, from which Security took an appeal to the Board, was issued on June 28, 1998, about a month before the Court of Federal Claims issued its order of judgment.  Thus the events of claim submission and the issuance of a Final Decision, all occurred while the lawsuit in the Court of Federal Claims was pending.  

Under 28 USC §§ 515 – et.  seq., the Attorney General has exclusive authority over litigation conducted on behalf of the United States to the exclusion of Contracting Officers acting upon claims and issuing Contracting Officers’ Final Decisions. See  Durable Metal Products, Inc. v. United States, 21 Cl. Ct. 41, 45-46, (Cl. Ct. 1990)  The same rule applies under the same statutory authority outside the scope of contracts and the Contract Disputes Act because the Attorney General has exclusive and plenary power over matters in litigation with the United States.  Hughes Aircraft Co. v. United States, 534 F.2d 889, 901 (Ct. Cl. 1976)  We submit therefore that, with the lawsuit by the sureties pending on the subject matter of the contract number No. N68378-93-C-8677 and the take-over contract, the contracting officer lacks authority to act and, as a result, his final decision is a nullity, thereby depriving the Board of jurisdiction for want of a final decision. This result become clearer as the matter is viewed in various contexts.  

First, it is clear that the lawsuit in the Court of Federal Claims encompasses contract number No. N68378-93-C-8677 because paragraph 10(b) of the Complaint cites it specifically. (Fact ¶ 9).  It also clear from paragraph 10 of the Complaint in the Court of Federal Claims that the lawsuit encompasses the take-over agreement for contract No. N68378-93-C-8677.  This is so again because the pleading cites take-over agreements.  In this instance, the structure of the Complaint in the Court of Federal Claims makes clear that it is intended to cover both the defaulted contract and the take-over agreement.  The Complaint first refers generally to take-over agreements and tenders and follows up with specific defaulted contracts by number in seriatim paragraphs.  


In Hughes Aircraft Co. v. United States, 534 F.2d 889, 901 (Ct. Cl. 1976), the then Court of Claims, whose precedents are binding in the Court of Federal Claims and hence the Boards of Contract Appeals, said that this broad power must be construed narrowly.  The Court said that “[in] our view it is limited to the conduct of pending litigation against the Government, and does not encompass exclusive control of other matters which, albeit related, are not yet so pending.” Hughes Aircraft Co. v. United States, 534 F.2d 889, 901 (Ct. Cl. 1976)  Thus, the test is whether the other matter is within the scope of existing litigation.  


The pending element is met in this case, as shown by the facts.  After the case was filed in the Court of Federal Claims, the claim was filed with the Contracting Officer.  But before the judgment was entered in the case filed in the Court of Federal Claims, the Contracting Officer issued a so-called Final Decision.  Thus throughout the time the claim was pending with the contracting officer the case was also pending at the Court of Federal Claims.  


The other element is whether the subject matter of the case and the claim are the same matter as narrowly construed.  In this instance, the claim was narrow but included part of the broad case filed in the Court of Federal Claims.  This may be ascertained by looking at the pleading in each matter, the claim filed with the contracting officer, and the discovery filed in the Court of Federal Claims.  This process of review is fair to Security because in each instance – the case in the Court of Federal Claims, claim submitted to the contracting officer, and ASBCA pleading, the document were drafted by Security’s representatives.
, although a different one in each instance.  


The case at the Court of Federal Claims is very broad.  It involves six separate sureties as Plaintiffs.  Paragraphs 2 and 6 of the Complaint make clear, however, that this grouping was voluntary and viewed by each Plantiff, including Security, as being in its own best interest.  This appears to be intentional since the words of paragraphs 2 and 6 parrot the requirement of Rules 19 and 20 of the Rules of the Court of  Federal Claims.  

The case in the Court of Federal Claims is also broad in the number of contracts it covers.  They were awarded by numerous Government agencies.  Security has 7 separate contracts listed in the subparagraphs of paragraph 10 and an eighth in paragraph 11 of the Complaint.  Security issued bonds covering contracts awarded by the Army, the Navy, the Air Force and the Department of Energy.  The specific performance locations for Security include the states of Massachusetts, Ohio, North Dakota, California, Alaska, and the territory of Guam.

The case in the Court of Federal Claims reaches broadly for subject matters to litigate. The sureties claim to be subrogated individually and collectively to amounts owed on many contracts.  In paragraph 12, Security makes such a claim on its own behalf.  Security seeks to collect on moneys owed to Martech, Martech’s subcontractors and suppliers and the Government. (Fact # 11)   The sureties seek in paragraphs 25 through 28 of the Complaint to contest the Government’s various claims of set-off. (Fact # 12)  

The sureties also reach broadly for the sources of money they seek.  Not only do they allege that they are equitably subrogated to various sums  (Fact # 6, 7), they also seek to recovery various price increases by way of claims, requests for equitable adjustment and change orders, in paragraph 29 thought 32.  (Facts # 13 and 14) Indeed, paragraph 32 of the Complaint in the Court of Federal Claims asserts a right to recover future price increases and payments. Paragraph 32 is an allegation in which the sureties, including Security, state that if an equitable adjustment is given by the Government, such as under the claim filed by Security here, then the money is owed under the lawsuit filed in the Court of Federal Claims. This is because the paragraph calls for all of the money to be paid in this action, including after added price increases, which could come about as a result of an equitable adjustment or a change order.  Such a plan is very consistent with the allegations in paragraph 6 of the Complaint, in which the group of sureties announces their agreement to share the proceeds. 

Security does likewise in the allegations in paragraph 12 of the Complaint in the Court of Federal Claims. Here Security claims that it has priority recovery before everybody, including the prime contractor.  Security claims a right to the proceeds of the contract for itself. This reaches beyond specific payments associated with just the two bonds.  This shows the breadth of Security’s claims in the Court of Federal Claims case.  


Even though the case in the Court of Federal Claims is very broad, there are indications that it covers the narrower subject of the claim presented to the contracting officer in October of 1995, as required under  Hughes.   

To begin with, the Amended Complaint filed in this case has many similar allegations to those in the Complaint in the Court of Federal Claims.  It is important to observe that these similarities exist even though the different Counsel signed each Complaint.  The similarities are also important because they reveal that the more specific, i.e. narrower, approach of the Amended Complaint in this case covers the same matter pending in the Court of Federal Claim case.  Paragraphs 2 and 4 of the Amended Complaint are similar to those in paragraph 3 of the Complaint in the Court of Federal Claims, with respect to the status as sureties.  These allegations are essential in each instance to state a claim for equitable subrogation.  They would, however, be unnecessary for a contractor to allege a contractual cause of action under the Contract Disputes Act.  There are also similarities to the allegations in Paragraph 5 of the Complaint in the Court of Federal Claims and in paragraph 13 the Amended Complaint at the ASBCA as they relate to equitable subrogation and the status of the sureties.   Again these allegations are not essential to a claim under the Contract Disputes Act but are to an equitable subrogation case.   There are also similar allegations between paragraphs 10 through 12 of the Complaint in the Court of Federal Claims and the Amended Complaint at the ASBCA in paragraphs 13 and 16. (Fact # 8)  These similarities between the pleadings show that the case at the ASBCA is within the narrowed focus of the case filed in the Court of Federal Claims.  

Comparing the facts as stated in the claim filed with the contracting officer (Fact # 16) with the similarities in the pleadings leads likewise to the conclusion that the narrow scope of the claim is within the subject matter of the case filed and pending at the Court of Federal Claim.  

The breath of the case in the Court of Federal Claims, as well as how its narrowed focus covers the Amended Complaint and the claim, may also be seen by the discovery filed by the sureties.  In interrogatory 135, (Fact #15), the sureties sought detailed information about payments made under contract number N68378-93-C-8677.  (Fact # 15) This included information about claims, payments and requests for equitable adjustment.  Here the discovery was broad as to subject matters but it also included the specific matters, which are subject of the claim submitted to the Contracting Officer and mentioned in the Amended Complaint, namely payments and how the Government processed them.  

By way of the discovery, then the specifics of the requests cover the specifics of the facts mentioned in the Amended Complaint as well as in the claim submitted to the contracting officer. (Fact #16)  Since that is the case, the subject matters of this case at the ASBCA is within the narrow scope of the case filed by the Complaint in the Court of Federal Claims.  This means this case must be dismissed because the contracting officer’s final decision is a nullity.  

Security Has Elected to Proceed Under Equitable Subrogation 

A doctrine of election has arisen under the case law interpreting the Contract Disputes Act.  See Tuttle/White Constructors, Inc. v. United States, 656 F.2d 644 (Ct. Cl., 1981)  Under the doctrine, a contractor may elect a forum to which an appeal may be taken from a Contracting Officer’s Final Decision, either to a Board of Contract Appeals or to the now Court of Federal Claims.
 In Tuttle/White, the then Court of Claims pointed out that the decision on the appeal route was important and called for important initial decisions. Tuttle/White Constructors, Inc. v. United States, 656 F.2d 644, 646 (Ct. Cl., 1981)  We have found no case applying the election doctrine to case involving sureties but we urge that it be adopted in cases such as this, for the same considerations apply.  A surety is faced with similar choices.  If the surety is not a takeover contractor, it may not appeal to a Board because there is no jurisdiction. Admiralty Construction, Inc. byNational American Insurance Co., is Surety, 96-2 BCA ¶ 28.280. ASBCA No. 48627, affirmed, Admiralty Construction, Inc. by National American Insurance Co. v. Dalton, 156 F3d 1217, 1220-21(Fed. Cir. 1998)  

On the other hand, if the surety is a take-over contractor, it has options.  One option would be to file a claim under the take-over contract.  Another option would be to pay it obligations under the bonds and sue in equitable subrogation as happened in this instance and as the law at the Federal Circuit permits.  Transameria Insurance Co. v. United States, 989 F.2d 1188, (Fed. Cir., 1993) Once a contractor chooses an option, however, sound public policy suggests that it is bound by its election.  In the case of election under the Contract Disputes, there are timing facts to consider in taking appeal as well as strategic decisions about the case.  

In the case of a surety, there are likewise considerations but they are not limited to timing.  For example, a take-over contractor may elect to proceed as a contractor at a Board or at the Court.  As a surety, the surety may elect to sue in equitable subrogation as happened in this instance.  A surety may sue in equitable subrogation alone.  As a surety, the surety might also attempt to bring an action with separate counts covering both equitable subrogation and an action under the Contract Disputes Act.  This appears to be what happened in the Travelers case cited by Appellant. See Travelers Indemnity Co. v. United States, 16 Cl. Ct. 142, 154 (Cl. Ct.1988)  There the court was influenced in favor of jurisdiction by the third party beneficiary concepts.  

Thus one of the initial decisions which surety must make covers what status it will assume –surety or contractor, what theories it will pursue – suretyship or contract, and what forums will it enter. That is to say that in some courts jurisdiction may be had under more than one theory or waiver of sovereign immunity.  But at the ASBCA since jurisdiction arises only under the Contract Disputes Act, the surety as contractor has important decisions to make when choosing to sue.  But just as the contractor may elect a route of appeal from a contracting officer’s final decision under the Contract Disputes Act, once a surety elects a course of action between its role as surety and that of contractor, the surety should be held to the election for the same sound policy reasons as he would be in the case of election under the Contract Disputes Act.  Such a policy does not harm a surety.  If the surety chooses a route such as was chosen here, it may pursue full relief under equitable subrogation and equitable adjustments as was done here.  In addition, choosing the Court route would allow groups of sureties to pursue their interest together.  In fact, since the Contracting Officer’s Final Decision in this case was issued before the order of  judgment in the case at the Court of Federal Claims, Security could have appealed to Court of Federal Claims.  Under this suggestion, it could be argued that the election doctrine applies to this situation.  Because Security joined in the election to sue in the Court of Federal Claims, it should now be held to have elected that route over the Contract Dispute Act route and be barred from proceeding at the ASBCA for lack of jurisdiction. 

Security’s Claim Is Not A Claim Under The Contract Disputes Act

The Board also lacks jurisdiction of this matter because the claim presented here is not one covered by the Contract Disputes Act, Security assertions to the contrary notwithstanding.  


First, we know from the submission of the claim itself, as set forth in rule 4 Tab 27 that it was founded on the concept of a third party beneficiary.  As we stated in on page 4 of our original memorandum, the Board lacks jurisdiction of a claim on third party beneficiary concept.  Admiralty Construction, Inc. by National American Insurance Co. v. Dalton, 156 F.3d 1217, 1221-22 (Fed. Cir. 1998).  Second a simple analysis of the situation reveals that there is no.  In this instance, Security claims that Martech was overpaid under the defaulted contract and this harmed Security as a contractor under the take-over contract.  Security must argue that it is the contractor under the take-over contract because it is only means by which the Board derives jurisdiction over the claim matter.  In order to be a claim, however, there must be some harm, expressed as assertion of a right to money.  Assuming the Government overpaid Martech, it could not assert that it was harmed by any such action.  While, as discussed below, we disagree with the characterization, which Security gives the take-over agreement, Security can not reasonably contend that, as a contractor, it was harmed by being paid too much.    


On page 7 of its reply, Security contends that its claim is based on suretyship law.  This is an analysis, which says that the harm to Security arose from the alleged improper payment by “  . . . increasing the surety’s risk without the surety’s consent.”  (Reply pg. 7) But this analysis is not based on the breach of any contract provision in which Security and the Government are in privity of contract.  The quoted concept is well-based in suretyship but there is no suretyship contract between Security and Navy.  The Government contends that Security’s claims is one based on suretyship principles which do not arise under Contract Disputes Act.  

The Take-Over Contract Does Not Provide A Basis For Jurisdiction

Security argues that the take-over agreement provides a vehicle for jurisdiction. In the take-over agreement, Security and the Navy set forth the terms of the take-over agreement. 

In the first paragraph, the parties agree that “ . . . [t]he provisions and clauses of the defaulted contract, and the plans and specifications, are incorporated into this Agreement.” (Take-over agreement ¶ 1, Attachment E
)  In this regard, Security’s reply overstates the case by saying on page 2 that the entire “contract” was incorporated.  The incorporation was as stated.  

Paragraph 2 stated the parties agreement as to the amount of money remaining on the contract for payment purposes and also stated that the surety would be paid “in accordance with and in the manner provided by the defaulted contract,” (Take-over agreement ¶ 2) subject to the four exceptions.  The first exception dealt any withholdings directed by the Department of Labor under the Davis-Bacon and Service Contract Acts.  The second exception provided that the government could claim the defaulted contractor’s unpaid amounts earned except as necessary to pay the surety’s actual costs under the take-over agreement, other than the surety’s bond obligations.  The third exception limited the payments to the surety to the total of its expenditures to complete the task and to discharge its performance bond obligations.  The fourth exception provided that the total payments to the surety did not include its payment bond obligations.  


In part, the third paragraph of the take-over agreement provided that the surety agreed to proceed diligently to complete the work in accordance with the terms and conditions of the defaulted contract.  


The fourth paragraph of the take-over agreement provided that the surety agreed to submit its request for payment in accordance with the terms of the defaulted contract. 


Paragraph 5 limits the government’s recourse for completion of the work to the surety and modifies the traditional changes clause by requiring that the surety receive notice and that notice of changes is to the surety only. (Take-over agreement ¶ 5)


Paragraph 7 of the take-over agreement provides that it shall not be construed to mean that the government has accepted work performed by the defaulted contractor nor as modifying, limiting or releasing surety’s obligations to the government under performance and payments bonds issued under the defaulted contract.  

Paragraph 8 of the take-over agreement contains the agreement by the government and surety that the take-over agreement will not be construed as creating, altering or abridging the rights of the parties or other person in connection with the payment bond.  


Paragraph 9 of the take-over agreement provides:


The Surety and the Government reserve any and all rights each may have with respect to the assertion of or defense to any claims and/or requests for equitable adjustment, whether such claims and /or requests arise under the original Contract, this Takeover Agreement, the completion contract or the Surety’s performance bond, and whether such claims or request have been asserted to date or not. 

(Take-over agreement ¶ 9)  

In paragraph 10 of the take-over agreement, the surety and the government bind 

themselves to each other and bind their successors, as well.    


There are some significant points to be made in connection with the take-over contract.  


First with respect to St. Paul Fire and Marine Insurance Co. v. United States, 1994 WL 874400, cited by Security on page 4 of its reply, the case is distinguishable.  In St. Paul, there was a specific provision in the take-over contract, which allowed the take-over contractor to pursue a remedy for the termination for default.  There is no such specific provision in this case and none cited by Security.  


As we pointed out above, Security says that the contract was incorporated but that is incorrect.  The take-over agreement says what is incorporated.  The things incorporated are provisions, clauses, plans and specifications.  In fact, the take-over agreement is a new stand-alone agreement with the same provisions, clauses, plans and specifications.  It has new parties, the Navy and Security instead of Navy and Martech.  The take-over agreement has new legal entities as the parties to the contract.  The take-over agreement has a new number.  These changes are significant.  If it were intended to merely substitute one party for the other, the parties could have simply novated the contract and substituted Security for Martech.  Or, the parties could have agreed to an assignment.  But they did not take the courses of action, rather they created a new instrument with many of the same provisions, clauses, plans, and specifications.  These distinctions between contracts are very important.  


We read Security position as one, which says that it has the same, rather than a new and different, contract.  Under such a contract, it can assert the rights of Martech, although Martech is gone from the picture. Under such a contract, it can also merge its suretyship claims with it contract status and proclaim privity under a Contract Disputes Act contract.  As we understand Security position, it is saying that by virtue of status as surety and take-over contractor, it can assert claims under the Contract Disputes Act on the basis of suretyship, the claims of the defaulted contractor and under the take-over agreement.  


The Government says that these positions are incorrect because the contracts are different.  We believe also that the take-over agreements must be read in each instance.  As we mentioned above the St. Paul case is distinguishable on its facts.  Security also cites Employers Insurance of Wausau v. Untied States Employers Insurance of Wausau v. Untied States, 23 Cl. Ct. 579, 581.  Reliance on this citation is not warranted because in the very next paragraph the Court points out that “[p]rivity of contract between the government and the surety through the principal is unsettled in both the Claims Court and Federal Circuit. (Id., pg. 581)  As we discuss below, there can be no such merging in the particulars of this take-over agreement.  

Security discusses the Travelers case.   But it too does not fit this case or serve as precedent. The theories in Travelers  were (1) breach of take-over contract provision for payments, (2) breach of the covenant of good faith and fair dealing, (3) wrongful payments to the defaulted contract, (4) conversion, (5) misrepresentation in the formation of the take-over contract, (6) mutual mistake in the formation of the take-over contract, (7) recision of the take-over agreement, and (8) breach of an implied contract.   The Travelers Court said that it believed that specific terms were incorporated into the contract.  The Court added that the third party beneficiary concept was an additional reason for the holding.  None of the specifics of the Travelers case applies here with the possible exception of the question concerning payment. But the important thrust of Travelers  was problems, such as misrepresentation, in the formation of the take-over agreement.  That set of facts does not fit this case and so Travelers is limited to its specific situation.  


Looking to the specific take-over agreement in this case produces a different result.  It should be noted here that the take-over agreement has two faces, one looking forward and one looking back.  With respect to the completion of the job it is forward looking.  It calls for the surety to have the completion contractor complete the job and to do so in accordance with terms of the defaulted contract.  Yet, the Government is to deal exclusively with the surety and not with the completion contractor at all.  Paragraph 10 of the agreement says the government and surety bind their successors to this agreement.    


At the same time, the take-over agreement looks back to the defaulted contract and, in various provisions, it maintains the status quo ante, with respect to the contractor and the surety.  There is no mention in this agreement that the claims of Martech are now transferred in some fashion to Security.  Quite to the contrary, paragraph 9 of the take-over agreement provides that rights are reserved with respect to the assertions of claims or defenses  “under the original contract.”  This is a critical distinction because Security premises its Contract Disputes Act jurisdiction at the ASBCA on the take-over contract as it relates to the defaulted contract.  Paragraph 9 of the take-over agreement distinguishes this case from those cited by Security.  It is clear in the specific facts of this case that no claims of the defaulted contractor are transferred to the take-over contractor.  There is no merging of claims because paragraph 9 of the take-over agreement prohibits it, if only by implication.  Moreover, the take-over agreement preserves both claims and defenses.  This would include a defense of lack of privity of contract.  


It is thus clear that the take-over agreement under its terms does not permit the reading which creates privity of contract between Security and the Government that would permit Security to assert a claim against the Government for a violation of the defaulted contract in the method of payments.  Without such privity, there is no jurisdiction over this case, and it must be dismissed.  

CONCLUSION


WHEREFORE, the Government prays that the case be dismissed for lack of jurisdiction because;



a.) There is a lack of jurisdiction for want of a Contracting Officer’s Final Decision. 



b.) The contractor elected to sue under the doctrine of equitable subrogation in the Court of Federal Claims, which election bars this case. 



c.) The contractor does not have a claim under the Contract Disputes Act. 



d.) The take-over agreement provides no basis for jurisdiction or privity of contract, requiring the dismissal of this case for lack of jurisdiction.  
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ATTACHMENT A

ATTACHMENT B

ATTACHMENT C

ATTACHMENT D

ATTACHEMENT E




� The text on the right margin of the bonds is cut-off partially but the entire text is contained at FAR 53.301-25 and 25-A


� The representatives who signed the pleadings at the Court of Federal Claims and the ASBCA were legal representatives.  The representative who signed Rule 4 Tab 27 is identified as a lawyer but it is not known whether he was functioning as such at the time.  


� Appeals of maritime contracts may be taken to a Board or the District Courts.


� The take-over agreement is found behind page 24 of the completion agreement, which, in turn, is found at Rule 4 Tab 25. 
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