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)

THE GOVERNMENT’S REPLY TO 

THE APPELLANT’S RESPONSE TO

THE MOTION TO DISMISS FOR LACK OF JURISDICTION


The appellant opposes the Government’s motion to dismiss, but as demonstrated below, erroneously applies the principles of statutory construction, the legislative intent behind the CDA, and the Federal Circuit’s rulings regarding contracts for social purposes.  

I.  Statutory Construction of the CDA’s Jurisdictional Grant


The appellant argues that the contract in question falls within 41 U.S.C.  602(a)(4) because it pertains to the disposal of personal property.  For support, the appellant cites the legislative history originally cited by the Government.  The appellant’s interpretation, however, is inconsistent with the plain legislative intent, and the principles of statutory construction.  The appellant also cites timber sales contracts as sufficiently analogous to the present sale, but the AGBCA explains that the contracts also contain elements of service contracts covered by section 602(a)(3).  Like the appellant, however, the Government begins this Reply with the plain statutory language, and shows that 10 U.S.C.  2553 is irreconcilable with the CDA.   

A.  10 U.S.C.  2553 is Irreconcilable with the CDA

The appellant opens its argument by pointing to the “plain language” (App. Response, p. 1), but the language of 10 U.S.C.  2553
 is irreconcilable with the CDA.  Section 2553(a)(1) permits the Secretary of Defense to sell “articles and services.” The CDA, however, addresses procurement contracts and the disposal of personal property, but makes absolutely no reference to the sales of Government services.  41 U.S.C  602(a).  If Congress believed the CDA related to 10 U.S.C.  2553, it would have amended the CDA to expressly expand the jurisdiction to include the sale of Federal services.  Congress did not amend the CDA to accommodate the new statute, and further, the 1994 legislative history is silent on the issue. See House Conf. Rep. No. 1003-701, p. 681, reprinted in,  1994 U.S.C.C.A.N. 2262. 

Thus, the CDA and 10 U.S.C.  2553 are irreconcilable, and if there is any doubt the Board must rule “against assumption of jurisdiction.” Mars Inc. v. Kabushiki-Kaisha Nippon Conlux, 24 F.3d 1368, 1373 (Fed. Cir. 1994). 

B.  Applying the Principles of Statutory Construction to the CDA


The present appeal is a case of first impression under 10 U.S.C.  2553.  As such, it is important for the Board to carefully consider the first principles of statutory construction, legislative intent, and its own prior decisions.  When drafting this reply, the Government found two decisions that the Board should consider when rendering a decision: Yukong Limited, ASBCA Nos. 27666, 28364, 84-1 BCA  17,035; and Everett Plywood Corp. v. United States, 651 F.2d 723 (Ct. Cl. 1981). The appellant cites neither case, but the Government partially structures this reply to around Yukong Limited, ASBCA Nos. 27666, 28364, 84-1 BCA  17,035, because the Board addressed essentially the same arguments that the appellant now raises. Yukong was correct in result, but incorrect in the reasoning.  The Board should not repeat the reasoning with regard to 10 U.S.C.  2553.  

The Yukong decision concerned a lease of unneeded space in a Government oil pipeline to the appellant.  The Government argued it was not a “sale” of 
“personal property.”  The Board concluded in dicta that “If Congress had meant ‘surplus property’ only, we believe it would have said so.  We interpret the language of sub-section (4), i.e. ‘disposal of personal property,’ to be broad enough to cover the disposal by the Government of the unneeded capacity of the pipeline.” The Yukong decision is correct in ruling that subsection (a)(4) applied because the lease was for disposal of surplus personal property.  The reasoning, however, was not correct.  The Board, in a conclusory justification, indicated that, “It is clear that the Contract Disputes Act was intended to be remedial legislation and that in accordance with recognized rules such legislation should be liberally construed.”  Id., at 84,831.  To the contrary, however, it is neither “clear” that the provision pertaining to disposal of personal property was remedial, nor do the recognized rules of statutory construction permit a jurisdictional statute to be “liberally construed.” Yukong, 84-1 BCA at 84,831. 

There was nothing remedial in the CDA regarding surplus sales contracts.  Congress did not perceive a need for remedial legislation, as demonstrated by the fact that earliest bill in the legislative process did not include contracts for the disposal of personal property.  See H.R. 664, 95th Cong.  3 (January 4, 1977).  Indeed, at the time of passage, the legislative history indicates that the disputes clause found in GSA disposal contracts “has worked well for many years and justifies its incorporation into the bill.”  Senate Report No. 95-1118, p. 18.  Congress further explained that it did not want to imply that it disapproved of the current surplus sales dispute procedures by omitting this traditional en rem jurisdiction from the new CDA. Congress explained,

... the omission of contracts for the disposal of personal property ... might be construed to imply congressional intention to exclude personal property disposal contracts from the blanket coverage of the bill notwithstanding current agency requirements to treat such disputes in the same manner as procurement disputes.

S. 3178, 95th Cong., at 18-19 (1978) (emphasis added).  Thus, far from seeking to remedy an existing wrong, the Congress sought to preserve the status quo reflected in GSA regulations of the time  


The incorrect perception that the statute was remedial caused the Board in Yukong to improperly construe the jurisdictional grant under the CDA.  As with any statute waiving sovereign immunity, the Board must strictly construe the CDA. Cosmic Construction Co. v. United States, 697 F.2d 1389 (Fed. Cir. 1982); see also, Soriano v. United States, 352 U.S. 270, 276, 77 S.Ct. 269, 273, 1 L.Ed.2d 306 (1957).  While the construction need not be the narrowest possible, the construction also should not "be read apart from history, legislative purpose, or the dictates of commonsense.' " Pathman Construction Co. v. United States, 817 F.2d 1573, 1580 (Fed.Cir.1987) (quoting Navajo Tribe v. United States, 218 Ct.Cl. 11, 586 F.2d 192, 201 (1978), cert. denied, 441 U.S. 944 (1979)).  Accordingly, in the present appeal, the Board must strictly construe the jurisdictional grant found in  602(a)(4), and in particular the word “disposal,” in a manner consistent with the legislative history.        


The legislative history reveals that the Congress used the word “disposal” as a term of art from the Federal Property and Administrative Services Act (“FPAS”), 40 U.S.C.  471, et. seq. The Senate report specifically cited to the regulations under this statute when it explained why it added subsection 4(a).
  This specific reference calls into play the principle of para materia.
  Applying that principle of statutory construction, the Board should read the CDA in light of the FPAS, which specifically laid out the manner and method for disposal of personal property within the Federal Government in 1978. The FPAS generally classifies property as “excess” when not required by an agency and “surplus” when not required by the Federal Government as a whole.  40 U.S.C.  472(e) and (g).  Excess property is “transferred” between federal agencies under 40 U.S.C.  483, whereas surplus property is subject to “disposal” under 40 U.S.C.  484 (“Disposal of surplus property”).  Disposal may be by any means (sale, exchange, lease, etc), but more importantly, “disposal” is a term of art that the para materia statute applies exclusively to surplus property.  

The appellant notes that the Government chose a different definition of “disposal” from Webster’s dictionary than the appellant’s definition.  The court of appeals provides guidance on how to resolve such ambiguities:  “Statutes purporting to confer federal subject matter jurisdiction must be narrowly construed, with ambiguities resolved against assumption of jurisdiction.” Mars Inc. v. Kabushiki-Kaisha Nippon Conlux, 24 F.3d 1368, 1373 (Fed. Cir. 1994).  The definition cited by the Government conveys the intent of Congress that the CDA addresses sales of unwanted surplus property.  That Congress had surplus sales in mind cannot be questioned: “Contracts for the disposal of personal property ... are generally referred to as ‘surplus sales’ contracts.” S. 3178, 95th Cong., at 18 (1978).
  “The General Services Administration has cognizance over all such sales.”  Id. (emphasis added). The phrase in the CDA itself, “disposal of personal property,” therefore, should be interpreted to mean contracts under the cognizance of the GSA for the sale of surplus property.

Thus, the proper interpretation of 602(a)(4) must narrowly and strictly construe the language to reflect the intent of Congress.  It is beyond argument that Congress did not intend, in 1978, to include a new class of contracts under a statute passed in 1994.  Further, it is beyond argument that sales under 10 U.S.C.  2553 are not under the cognizance of the GSA and do not pertain to surplus equipment.  10 U.S.C.  2553(a).  A strict and narrow construction of  602(a)(4), to be consistent with the intent of Congress, must exclude sales contracts under 10 U.S.C.  2553.  

C.  DRMS and Timber Sales

Interestingly, the appellant cites the Defense Reutilization and Marketing Service (DRMS) as an example of an agency that sells goods outside of the authority of the GSA.  Appellant’s Response, p. 10.  To the contrary, the DRMS operates under a delegation of authority from the GSA:

The Administrator of the General Services delegated to the Secretary of Defense the responsibility for the sale and final disposition of surplus personal property which the Administrator determines is not needed for transfer as excess to other Federal agencies or for donation as surplus to authorized donees.  The Secretary of Defense also has the responsibility under the “Act” for internal screening and redistribution of DoD property among the services and defense agencies and for reporting such property as excess to the General Services Administration.  

DoD 4160.21-M, “Defense Materiel Disposition Manual” (August 1997), p. 2-1.
  The specific delegation of authority from GSA to DoD is found in the GSA’s regulations, at 41 C.F.R. 101-47.601 (1998).  Indeed, subpart 101-47.6 lists delegations to many specific agencies.  Further, statutory provisions provide that the authority for certain agencies to dispose of surplus property are subject to the Administrator of the General Services Administration under the FPAS.  See e.g., 14 U.S.C. 92(d) (Coast Guard); 42 U.S.C.  2473(c)(3) (NASA).   

The appellant also points to language in timber sales decisions to support its position.  Basing jurisdiction on the sale of timber as personal property is incorrect under  602(a)(4), but as recognized by the AGBCA, jurisdiction is appropriate under the service contract provision in  602(a)(2).  For example, in a case cited by the appellant, Tellico Lumber Co., AGBCA 80-149-3, 80-2 BCA  14,787, at 72,976, the AGBCA explained that “Forest Service timber sale contracts also contain elements of service contracts which are covered by Section 3(a)(2) of the Act.”  Tellico Lumber Co., 80-2 BCA at 72,976 (referring to 41 U.S.C.  602(a)(2)).  Similarly, the AGBCA explained,

An argument can also be made that Forest Service timber sale contracts have elements of a service contract in them (road construction, environmental protection, insect disease control, fire control) which would warrant  inclusion of such contracts within the category of express contracts for the procurement of services within the meaning of section 3(a)(2) of the Act.

Sierra Pacific Industries, AGBCA No. 79-200 CDA, 80-1 BCA  14,383 at 70,915.  The appellant does not cite Everett Plywood Corp. v. United States, 651 F.2d 723 (Ct. Cl. 1981), but even that decision’s reference to 602(a)(4) vis-à-vis timber sales is dicta. In Everett, the lumber contractor claimed CDA interest on its claim, but the court dismissed the argument. The court held, “since Congress clearly specified that the Act should only apply retroactively to claims pending before a contracting officer and not to breach claims that had been initiated prior to the Act’s passage and were pending before a court, we dismiss Everett’s argument.”  Everett, 651 F.2d at 734.  Thus, the jurisdictional decisions in timber sales contract cases rise or fall on rationale other than whether a timber sale is the “disposal of personal property,” and accordingly, they do not provide persuasive or binding precedent with regard to the proper interpretation of section 602(a)(4).


D.  Conclusion:  The Present Contract is Outside the Terms of the CDA.


The foregoing demonstrates that Congress used the term “disposal” in the artful context of the FPAS.  As envisioned by the Senate, section 602(a)(4) waived sovereign immunity for surplus sales, and the principles of strict construction do not permit the Board to broadly interpret section 602(a)(4) to include contracts authorized sixteen years later under 10 U.S.C.  2553.  The dicta in the timber sales cases cited by the appellant do not provide persuasive precedent.  Finally, and perhaps most significantly, no strained reading of the CDA can overcome the fact that  2553 permits contracts for Federal goods and services.  Clearly, Congress did not intend contracts in the public interest under 10 U.S.C.  2553 to be subject to the CDA.

II.  Public Interest Contracts


The appellant agrees that “the Federal Circuit may well recognize some sort of public policy considerations that place certain contracts outside the jurisdiction of the CDA,” (App. Response, p. 6), but then concludes that regardless of the social purpose of the transaction, the board must focus on a buyer-seller relationship.  App. Response, p. 9.  

The appellant reads the cases incorrectly.  For example, in Busby School of the Northern Cheyenne Tribe, 8 Cl. Ct. 596 (1985), the Government had a contract with the plaintiff school board.  Under the contract, the Government “sold” goods and services to the plaintiff school board to enable the board to operate its high school.  The court noted the similarity of this contract with procurement type of contracts, but nevertheless concluded, “these types of contracts were not meant to be covered by the Contract Disputes Act.”  Busby, 8 Cl. Ct. at 600.

Under the appellant’s theory, the Boards of Contract Appeals would have jurisdiction when an agency “sells” copies of documents to a requester under the Freedom of Information Act.  Yet no such jurisdiction exists even though the Government gives title to the paper it provides and receives money to cover its search and copying costs.  Donn Hopkins, AGBCA No. 83-277-1, 84-1 BCA 17,064.  In Donn Hopkins, the AGBCA declined to extend the provisions of  602(a)(4) to this buyer-seller relationship because the Government “did not enter the market place to dispose of property and services.”

The results in Donn Hopkins and Busby point to some rational other than the appellant’s simplistic buyer-seller test.  The question is whether the sovereign is stepping into the market place to benefit its own materiel management through the buying and selling of items or services for its purposes, or whether the purpose of the transaction is to address a societal interest or problem. For example, in G.E. Boggs & Associates, Inc. v. Roskens, Adminstistrator of the Agency for International Development, 969 F.2d 1023 (Fed. Cir. 1992), the court exempted a construction contract from the CDA.  Although the Government became a contracting party by adopting the buyer’s obligations in this construction contract, the court held that jurisdiction did not lie under the CDA.  It explained, “It is clear from the face of the Congressional enactments (22 U.S.C.  2346a (1988)) that AID was provided authority to adopt Bogg’s contracts in order to assist Boggs in adverse circumstances not of its making.”  

The present appeal is very much like the circumstances in the Donn Hopkins appeal, and has much the same kind of purpose found in G.E. Boggs.  Here, the Government did not “enter the market place to dispose of property and services.”  Rather, the appellant approached the Government with its “Request for Quote.”  R4, Tab 3.  Further, like charges under FOIA, the price charged under 10 U.S.C.  2553(d)(2) recoups the variety of costs associated with services or articles provided.  Like G.E. Boggs, the statute authorizes the Government to enter into contracts to aid companies without access to domestic sources of supply.  10 U.S.C.  2553(c)(1).  Like G.E. Boggs, the contract is not for the benefit of the agency, and in fact, the statute makes it clear that the contract cannot interfere with the mission or operations of the Government’s industrial facility.  10 U.S.C.  2553(c)(5) and (6).  Instead, the contracts in question must be “in the public interest.”  10 U.S.C.  2553(c)(4).  The appellant does not appear to question that when the Department of State issued the export license found in R4, Tab 6, it determined under 22 U.S.C.  2752(b) that the “foreign policy of the United States would be best served” by the sale.  

Accordingly, the Board should find that the present contract is not a type of contract subject to the CDA.       

III.  Due Process


The appellant makes a brief due process argument on page 14.  Contrary to the appellant’s assertion, jurisdiction can be found under 28 U.S.C.  1491 in the Court of Federal Claims.  Jurisdiction, however, does not lie under the CDA.  

IV.  Conclusion


The Board should dismiss the appeal for lack of jurisdiction.  Neither the terms nor the purpose of the CDA covers contracts under 10 U.S.C.  2553.
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� 10 U.S.C.  2553 was enacted as part of the National Defense Authorization Act for Fiscal Year 1995 (P.L. 103-337).


� “The General Services Administration has cognizance over all such sales.  Under its personal property management regulations Federal agencies currently include standard disputes clauses in contracts for the disposal of personal property.  (Standard form 114C, Sale of Government Property, -  General Sale Terms and Conditions (January 190 edition, prescribed by GSA regulations 41 C.F.R. 101-45:304-8(c)(4), for all sales of personal property, includes the standard disputes clause.)” S. 3178, 95th Cong., at 18 (1978).





� The Federal Circuit has applied para materia to interpret 41 U.S.C. 602(a)(1) in Forman v. United States, 767 F.2d 875, 878 (Fed. Cir. 1985).


�  The appellant stresses the “generally” in this quote and asserts that  602(a)(4) includes other contracts in addition to GSA surplus sales contracts.  App. Response, p. 4.  The appellant’s argument belies the fact that the Congress chose the phrase “disposal of personal property” over broader language that would have made any contract with a disputes clause the subject of the CDA.  See H.R. 3745, 95th Cong.  3 (February 22, 1977); H.R. 5855, 95th Cong.  3 (March 31, 1977); and, H.R. 6144, 95th Cong.  3 (April 6, 1977).  Had Congress sought a broad waiver of sovereign immunity, it would have left the language in section three unchanged.


�  Note in the first sentence of the quotation that “transfer” and “disposition” are terms of art from the FPAS used in their artful context.  “Disposition” applied to surplus property.  “Transfer” applied to excess property given to another agency.
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