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1.  Task Orders – In-Scope Determination

L-3 Communications Aviation Records, B-281114, December 28, 1998

The Army had awarded three T&M ID/IQ task order contracts for a 2-year base period, with three 1-year options, for engineering, operation, and support services to provide integrated and effective maintenance and upgrade of systems across all phases of the life cycle, one of which was awarded to ARINC.  After issuing a delivery order to that firm for engineering and logistics capabilities needed to upgrade the C/KC-135 aircraft with 580 flight data recorders, cockpit voice recorders and emergency locator transmitters at the rate of 20 per month commencing in January 1999, L-3 filed a protest asserting that the delivery order was beyond the scope of ARINC’s contract.        

In utilizing the factors upon which it traditionally relies for determining whether a task order is outside the scope of the contract, GAO noted that the statement of work was broadly defined to include the integration of new equipment technologies into existing system architectures and by means of manufacture, acquisition, assembly and installation.  GAO also pointed out that the announced estimated $1.5 billion value of the procurement reflected the agency’s intention that the contract encompass large scale tasks, and that the reference in the statement of work that only “limited quantities” would be acquired was not inconsistent with such a conclusion as that term was defined as the quantity set forth in individual delivery orders and required to meet immediate operation and support needs.  GAO found that ARINC’s response to sample tasks contained in the RFP (which assumed only limited quantities) was merely a reflection of the terms of the sample tasks themselves, rather than an indication of ARINC’s understanding of the overall work to be ordered under the contract.

The protest is denied.

2.  OMB Circular A-76 – Evaluators’ Conflict of Interest       

DZS/Baker LLC; Morrison Knudsen Corporation, B-281224 et.al., January 12, 1999

As part of an OMB Circular A-76 cost comparison, the US Air Force issued an RFP requesting submission of initial technical proposals to perform maintenance, operation, repair and minor construction services with respect to facilities, utility systems, grounds, and infrastructure at Wright-Patterson AFB and specified off-base sites.  Offerors submitting acceptable technical proposals would be furnished an IFB.  Based upon its review of both technical proposals received, the agency concluded that both were severely deficient, cancelled the solicitation, and implemented the government’s Most Efficient Organization.  Following a debriefing, both offerors filed protests based upon an alleged conflict of interest; specifically, that 14 of 16 evaluators held positions that were under study as part of the A-76 study.

Although GAO acknowledged that it does not review an agency’s decision whether  to contract out various commercial activities, where an agency conducts an A-76 competition thus using the procurement system to determine whether to contract out, it will consider a protest that the agency failed to comply with applicable procedures or has conducted an evaluation inconsistent with the solicitation criteria or otherwise unreasonable.  Borrowing from FAR 3.1 and 9.5, as well as the OMB Circular A-76 Revised Supplemental Handbook, GAO concluded that where a private sector offeror submits a technical proposal as part of an A-76 cost comparison, and agency personnel subject to being contracted out are involved in evaluating the commercial offeror’s proposal, “it seems self-evident” that the evaluators’ objectivity may be impaired.   Under such circumstances, the agency must take appropriate remedial action.

In this case, GAO rejected the contracting officer’s assertion that there was no one else available and qualified to be an evaluator as unsupported and rejected the precautions taken by the agency to ensure the integrity of the evaluation process (e.g., the evaluation team chief did not have a conflict, physical segregation of evaluators).  GAO held that, in light of the breadth and severity of the conflict of interest, the conflict could not be mitigated by any action short of reconstituting the evaluation team.  GAO found that segregation was virtually irrelevant to a conflict of interest involving potentially impaired objectivity.  Accordingly, GAO recommended that the agency rescind cancellation of the RFP, consitute a new evaluation team in accordance with its decision, re-evaluate the technical proposals, and reimburse the protesters their filing costs and reasonable attorneys’ fees.

The protest is sustained.

3.  First Article – Reasonableness of Decision to Waive Requirement

Vision Blocks, Inc., B-281246, January 14, 1999

The Defense Logistics Agency (DLA) issued an RFP for 1,797 direct vision blocks for use on the M88 recovery vehicle.  (A vision block is comprised of layers of glass cemented together with clear adhesive, which is installed in the vehicle to permit a driver to see out while preventing small arms fire from entering the vehicle.)  The RFP required a first article and a first article test (FAT) report, but stated that the agency could waive the FAT requirement where an offeror had previously furnished identical or similar supplies to the Government.  Although the contracting officer granted a waiver of this requirement to both the protester and the awardee, he determined that the awardee’s offered price was lower than the protester’s and that the awardee’s offer represented the best value.  The protester then filed its protest, alleging that the agency had no reasonable basis for determining that the vision blocks the awardee previously supplied to the Army were similar or identical to the parts being purchased under this contract such that the agency properly waived the FAT requirement as to the awardee.

GAO stated that since a FAT requirement is for the protection and benefit of the Government, it will not disturb an agency’s decision to waive that requirement unless that decision is unreasonable.  In this case, the awardee had manufactured three vision blocks similar in configuration to those to be purchased under this contract, of which two had successfully completed FAT; and had listed four contracts awarded to it by the Army for the manufacture of vision blocks.  Although there were some minor differences in characteristics and construction between those vision blocks and the ones to be manufactured under this contract, the agency concluded that the former was very similar to the latter.  Moreover, GAO’s visual examination of the two types of vision blocks, coupled with the fact that the awardee had over 35 years of experience in producing optical products and had successfully completed other Army vision block contracts, convinced GAO that the agency’s decision to waive FAT was reasonable.

The protest is denied.

4.  Best Value – Price/Technical Tradoff

APTUS Company, B-281289, January 20, 1999

The US Army issued a commercial-item RFQ for upgrades to an arsenal’s computer-controlled storage system to avoid recurring failures and take advantage of the latest technology.  Although the RFQ required technical submissions addressing the requirements of the SOW, it did not provide for a comparative evaluation of those technical submissions; instead, it provided for award on an evaluation of price and past performance.  The protester’s submission was found acceptable despite the fact that the protester proposed to make changes to the system beyond those required by the SOW.  After determining that both it and another offeror’s past performance was satisfactory, that the other offeror’s solution was technically acceptable and its price was low, the contracting officer issued a purchase order to that other offeror.  This protest followed.

In response to the protester’s contention that the system would function less efficiently if certain components of the system were left in, GAO noted that the RFQ did not ask vendors to reconfigure the system but only to replace the central computer, related peripherals, and software.  Accordingly, the protester’s argument was one which challenged the agency’s determination of its needs; since GAO’s role is to ensure that the statutory requirements for full and open competition have been met, the protester’s argument was not one for GAO’s consideration.  Moreover, given the evaluation criteria, even if the protester’s solution was technically superior it was not entitled to award on that basis.  GAO also noted that the contracting officer’s determination that the protester’s past performance was “satisfactory” was equivalent to him having used the adjective used in the RFQ (“good”).

The protest is denied.

5.  Best Value – Past Performance

Browning Ferris Industries of Hawaii, Inc., B-281285, January 21, 1999

The Navy issued an RFP to obtain refuse collection services at various military installations on Oahu, HI for a base period and four 1-year options.  Award was to be made on a best value basis based upon the following evaluation factors:  past performance, small business, and price.  Past performance was of greater importance than small business, and those two factors combined were of equal importance to price.  In turn, past performance was comprised of the following equally-weighted elements:  quality of service, schedule, business relations, and management of key personnel.  With respect to the small business evaluation factor, large businesses were to submit a subcontracting plan and a past performance report on five most recently completed contracts showing compliance with its subcontracting plan.  

After receiving final proposal revisions, the agency gave both the awardee and the protester a “satisfactory” past performance score, and an “acceptable” small business score.  The awardee received a “low” score for past performance risk whereas the protester received a “moderate” score.  Since all offerors were equal for past performance, award was made to the awardee, who had proposed the lowest price.  

In reviewing the agency’s past performance evaluation, GAO acknowledged that some of the contracts the awardee had submitted as references were the subject of a settlement agreement associated with two qui tam relator lawsuits (relating to commingling of government and commercial waste) in which the Government took over the litigation.  However, the past performance information received by the agency indicated that the references were aware of the False Claims Act litigation when they prepared their survey responses (and nevertheless provided positive comments) as was the contracting officer/SSA.  Thus, the agency’s evaluation of past performance was reasonable.  Likewise, it was reasonable for the agency to give a better evaluation rating for past performance risk to offerors with successful performance on more relevant government contracts.  

Although the protester’s subcontracting plan was properly credited for meeting subcontracting goals, firm commitments with subcontractors, and participation in the mentor-protégé program, nothing suggested that a higher rating was justified than that the protester had received.  Even though the awardee had done all the work associated with a prior Navy contract, it had provided an explanation for the lack of subcontracting.  Thus the Small Business Specialist rated the awardee acceptable primarily based upon its subcontracting plan submitted for this RFP.  Accordingly, GAO concluded that the agency’s consideration of these facts unreasonable and consistent with the RFP.  

The protest is denied.

6.  OMB Circular A-76 – Evaluation of Proposed Staffing Levels

Gemini Industries, Inc., B-281323, January 25, 1999

As part of a cost comparison study under OMB Circular A-76, the Defense Commissary Agency issued an RFP for receiving/storage/holding area, shelf stocking, and custodial services for an Army commissary.  The RFP stated that proposals would be evaluated for price/price realism and against the following factors:  past performance, adequate staffing/staff-hours for the shelf stocking function, adequate staffing/staff-hours for custodial functions, adequate staffing/staff-hours for the receiving/storage/holding function, and adequate project manager supervisor staff-hours for all services.  

Upon receipt of the protester’s proposal, the agency evaluated the proposed staffing and staff hours against a government estimate.  The agency rejected the proposal as technically unacceptable because (1) the evaluators concluded that it did not include sufficient personnel to perform many of the required tasks, and (2) it did not include an adequate discussion of the protester’s methodology for performing the contract which caused the evaluators to conclude that the protester had failed to demonstrate a clear understanding of the tasks required under the statement of work.  

In reviewing the agency’s evaluation, GAO first stated that although the objective of an A-76 cost comparison study is for the government to obtain services at the lowest cost, the government has the right to obtain the services it requires to meet its needs.  GAO held that although it is permissible for an agency to compare technical or price proposals against an undisclosed reasonable government estimate, it is not appropriate to determine the proposal’s acceptability by the mechanical application of an undisclosed estimate.  Rather, an agency must also consider whether an offeror’s proposed work force is particularly skilled or efficient, or whether because of a unique approach a firm could satisfactorily perform with staffing different from the agency estimate.  Since the agency (1) went beyond the mere mechanical application of the minimum staffing levels contained in the government estimate and evaluated the manner in which the services would actually be performed, and (2) the protester did not cite any innovative approaches discussed in its proposal to demonstrate that it could satisfy the RFP’s requirements with the number of personnel it offered, the agency conducted a proper evaluation of the proposal.

The protest is denied.

7.  RFP – Reasonable Restrictions on Competition

Wordwide Language Resources, Inc., B-281541, January 26, 1999

The Army issued an RFP for administrative support and materials preparation/adaptation for foreign language education services at various locations.  Amongst other matters, the RFP required that the contractor be accredited by either a regional or national accrediting association recognized by the American Council on Education; a requirement based upon an Army Special Operations Command (SOC) regulation.  In response to the RFP, the protester alleged that this requirement was unduly restrictive and overstated the agency’s needs because language instructional services are currently being provided to the government by firms which are not accredited.

In reviewing this requirement, GAO stated that it would not object to agency  determinations of their requirements unless they were shown to be unreasonable.  Given that (1) the Army’s inclusion of the accreditation clause was required by the SOC regulation and (2) the requirement is reasonably related to facilitating the agency’s achievement of its language training and readiness objectives by promoting and maintaining a quality language training program, GAO concluded that the requirement in question was not unduly restrictive and did not overstate the agency’s needs.

The protest is denied.

8.  Best Value – Alleged Unfair Competitive Advantage

Lance Ordnance, Inc., B-281342, January 26, 1999

The Army issued a fixed-price small business set-aside RFP for the manufacture and delivery of 420,400 ground burst projectile simulators and 212,600 hand grenade simulators.  The RFP identified two evaluation factors in this best value procurement (past performance and price), and stated that past performance would be slightly more important than price.  The agency received six proposals; the eventual awardee proposed a price halfway between the highest and lowest prices offered and received an “excellent” past performance rating, and the eventual protester proposed a price $400,000 higher than the awardee’s and likewise received an “excellent” past performance rating.  Accordingly, the agency awarded the contract to the awardee.  In response, the protester protested, alleging that (1) the awardee received an unfair competitive advantage through its proposed use of an Army ammunition plant, and (2) the Army conducted an unreasonable evaluation of the awardee’s past performance.

Initially, GAO noted that since the protester failed to respond to the agency report’s explanation of its past performance evaluation, it had provided GAO with no basis to reject the agency’s past performance rating of the awardee.  Turning to the protester’s allegation that the Army should have either adjusted the awardee’s price to compensate for the competitive advantage or advised other offerors of the availability of space at the arsenal, GAO noted that the awardee leased space at the ammunition plant pursuant to 10 U.S.C. § 2501.  The awardee learned of the availability of such space in early 1995 from advertisements and notices widely distributed to industry.  Since the awardee did not submit the lowest proposed price the protester’s claims of unfair price advantage were invalid.  The awardee leased the facilities from a prime contractor for the government 18 months prior to the date the RFP was released and its lease extends beyond the contract performance period, meaning that the awardee was receiving no more benefit from the agency than it would receive had it rented space from commercial sources.  Under these circumstances, GAO agreed that the contracting officer was not required to conduct an analysis of a non-existent unfair advantage.  As for the fact that the agency made improvements to the plant, GAO concluded that little evidence existed to support the protester’s contention that the improvements were made for the awardee’s sole benefit.    

The protest is denied.

9.  Section 8(a) – “New” Requirements

The Urban Group, Inc.; McSwain and Associates, Inc., B-281352, B-281353, January 28, 1999

The Department of Housing and Urban Development (HUD) issued a multiple award fixed-price 8(a) set-aside RFP for up to 16 contracts for management and marketing services for single family properties in 16 designated areas of the United States, for 1 year with 4 option years.  Due to reductions in staff levels and the need to improve the marketing of the properties, HUD decided to issue far fewer contracts than in the past, covering much larger geographic areas, combining the management and marketing requirements under one contract, and placing responsibility for performing and paying for repairs with the contractor.  After initial objections from SBA, the RFP subdivided requirements and contained partial set-asides for small business concerns in six geographic areas (progressing from section 8(a) set-asides, to a small business set-aside, and finally to an unrestricted procurement depending upon whether sufficient competitive proposals in the set-aside categories are received); the remaining 10 areas had no restrictions on competition.  

The contact price was to be determined primarily by applying the offeror’s proposed fixed-price factor to the sale/rental price of each property.  Prior to the date established for receipt of proposals, Urban filed a protest as to the set-asides in Florida and Puerto Rico; McSwain challenged the bundling of Alabama, Georgia, Mississippi, North Carolina, and South Carolina into one area.

In reviewing Urban’s protest, GAO gave great deference to SBA’s determination that SBA’s determination that the marketing services encompassed by the RFP were a “new” requirement within the meaning of 13 C.F.R. § 124.504(c)(1)(ii) – since the RFP requires the contractor to decide what repairs to perform, market the properties themselves, and obtain much of their compensation from the sale proceeds – and found it to be reasonable because the marketing requirements had been previously performed largely in-house.  GAO also agreed with SBA that no statute or regulation precluded the agency from requiring both small and large business concerns from submitting proposals to be considered for award in the event the more restrictive set-aside requirements associated with the 6 areas are not satisfied.   Given the current lack of clear judicial precedent as to the unconstitutionality of the 8(a) set-aside program, GAO declined to find for the protester on those grounds.  

In reviewing McSwain’s protest, GAO noted that the SBA did not consider the bundling of six states into one geographic area to be a violation of 15 U.S.C. §§ 632(o)(2), 644(e), because any bundling that might exist under the RFP was necessary and justified.  Given the documented need for improved program efficiency and quality in the face of fewer resources to administer the program, and the financial incentives for each contractor which would address that need, GAO agreed with SBA’s determination.

The protests are denied.

10.  IFB – Responsiveness

Walashek Industrial & Marine, B-281577, January 29, 1999

The US Coast Guard issued an IFB for boiler repairs to the icebreaker Polar Star, which required bidders to submit lump-sum prices for all labor, materials and contractor-furnished equipment, and a composite labor hour rate for an estimated 656 hours of labor applicable to potential contract changes.  The IFB stated that each bidder’s total price would be calculated by multiplying the composite labor rate by the estimated hours, and adding that amount to the bid’s lump-sum price for the repair work.  Although the protester submitted the apparent low bid, its bid was rejected as nonresponsive because the cover letter which accompanied that bid stated that it would require various ship’s utility services (e.g., electricity, compressed air, fresh water, and steam) to complete the work.  Accordingly, the agency awarded the contract to the other bidder (whose bid was responsive), and this protest followed.

The protester contended that (1) the agency had developed a course of dealings of providing access to such utility services and thus the statement on its cover letter should not be considered as a modification of the IFB’s material requirements, and (2) the awardee was using the ship’s utility services in performing the repair work in question.  The agency responded that although its practice is to cooperate with its contractors and thus possibly allow access to shipboard utilities, it did not guarantee such access in the IFB because the ship and its crew have priority access to such utilities, the availability of such utilities was unknown when the IFB was drafted, and it could not guarantee such availability for fear that if shipboard utilities later proved to be unavailable that would increase the risk of delays in contract performance and potential agency liability.  The agency also noted that the awardee provided its own boiler for steam and electricity for its welders, while the ship provided compressed air, electricity for other tools, and several thousand gallons of water for the testing of the boiler.  GAO held that where a bidder conditions its bid upon the use of government facilities not specifically made available in the IFB, the bidder has availed itself of benefits not extended to other bidders by the IFB thus rendering its bid nonresponsive.

The protest is denied.

11.  Cancellation of IFB – Ambiguous Requirements

SMS Data Products Group, Inc., B-280970.4, January 29, 1999

The Army issued an RFQ for a quantity of compact disk servers to Army National Guard units, which advised prospective vendors that only quotations offering products listed on the GSA Federal Supply Schedule (FSS) would be accepted.  Prior to the submission of quotations, in response to a question submitted by a prospective offeror the Government verified that only quotations offering products listed on the FSS as of the RFQ issue date would be acceptable.  (SMS proposed items that were not on the FSS until after that date.)  The RFQ also required that the servers have full functionality on two specified network operating systems.  Another vendor question regarding this requirement asserted that it was susceptible of three different interpretations and requested that the agency identify which interpretation was correct; which the agency did so.  NetCon interpreted the agency’s response as meaning that the servers must be capable of operating simultaneously on both systems and as a result proposed a particular solution.  According to NetCon, had it not had to meet this requirement, it could have proposed a less-expensive alternative.  

After awarding a purchase order to SMS, the Army first defended its decision in a bid protest filed by NetCon, then determined that the requirements and its responses to vendor questions were ambiguous.  Accordingly, the Army advised GAO that it would cancel the award and issue a new RFQ.  SMS then filed a protest arguing that the requirements were unambiguous and that resolicitation would result in an improper auction and technical leveling.  

GAO stated that where an agency has reasonable concern that there were errors in the procurement, even if a protest could be denied, it is within the agency’s discretion to take corrective action where (1) the agency made the decision to take such action in good faith without the specific intent of changing a particular offeror’s technical ranking or avoiding an award to a particular offeror, and (2) the corrective action taken is appropriate to remedy the impropriety.  Given that the original statement of work requirements were “less than models of clarity,” the RFQ failed to indicate when the products had to be on the FSS, and the agency’s responses to vendor questions “exacerbated” these ambiguities, the corrective action was reasonable.  GAO also noted that even though vendors’ prices and products were exposed, the statutory requirements for competition take priority over the regulatory constraints on auction techniques.

The protest is denied.

12.  IFB – Improper Price Evaluation

Todd Pacific Shipyards Corporation, B-281383, February 1, 1999

The US Coast Guard issued an IFB for furnishing the necessary labor, materials, and facilities to dry-dock and repair the icebreaker USCG Cutter Polar Star.  The IFB listed a variety of costs that the government expects to incur in relocating the ship to and from the contractor’s shipyard, which according to the distance between the bidder’s shipyard and the ship’s location, would be added for evaluation purposes to the bid prices to determine the lowest bidder.  Among the foreseeable costs called out in the IFB was the ship’s fuel, maintenance, and personnel cost for one round trip from the cutter’s home moorage at Seattle, WA to the contractor’s place of performance at $172.30 per nautical mile.  Prior to the bid opening data, the protester filed a protest, alleging that that amount was too low such that the IFB contains no reasonable method for determining which bid provides the lowest overall cost to the Government.  

In response the agency stated that the rate contained in the IFB was established in 1991 based on 1989 and 1990 data, and that although it was currently updating that rate, revising it was a complex process.  GAO stated that FAR 14.201-8 permitted the inclusion of such foreseeable transportation expenses in price evaluations.  GAO agreed with the protester that the 1989-1990 rates were outdated – and based upon its review of the most recent historical costs data, “grossly understated” – which could therefore change the outcome.  GAO rejected the agency’s explanation for not using the most current and accurate date, because the agency failed to explain why it could not simply adjust the rates in the IFB to make them as accurate as reasonably possible even if such a correction was not applied nationwide.  Since the awardee had already commenced contract performance, GAO did not disturb the award decision, but did recommend that the protester be reimbursed its filing costs and attorneys fees.

The protest is sustained.

13.  Request for Proposals – Price/Technical Tradeoff

Deva & Associates, P.C., B-281393, February 1, 1999

DFAS issued an ID/IQ RFP for contract reconciliation and special studies services, which provided that proposals would be evaluated against (in descending order of importance) technical, past performance, and price factors.  After evaluating the nine proposals it received, the agency selected four to be included in the competitive range.  After evaluating final proposal revisions, the agency gave the awardee’s proposal a “better” rating for the technical factor and “satisfactory” under past performance, while the protester’s proposal was rated “better” under both factors.  Because the awardee’s offered price was the lowest received whereas the protester’s was the highest received, the agency determined that the awardee’s proposal represented the best value to the Government based on its low price.  This protest followed.

Initially, GAO rejected the protester’s contention that the awardee should not have received a favorable past performance rating because it is not an accounting firm, because the solicitation did not require that offerors be accounting firms or that the past performance evaluation would consider whether an offeror was an accounting firm.  For the same reason, GAO found irrelevant the protester’s contention that the agency did not contact past performance references provided by the protester and received information from only one of the awardee’s references, since the RFP requested that offerors provide a detailed narrative regarding their performance on prior contracts.  As to the protester’s contention that the awardee’s proposals should have been downgraded for performance risk, GAO noted the prices proposed by offerors in the competitive range, and the fact that the awardee’s proposed accountant wage rate and total price were not out of line with those proposals taken as a whole.  Finally, the procurement record clearly indicated that the agency was fully aware that the protester’s past performance was superior to the awardee’s when the award decision was made, and that the technical evaluation panel had recommended that the awardee be awarded the contract.  Since the agency determined that the awardee’s lower proposed price more than offset the protester’s past performance advantage, the tradeoff decision was proper.

The protest is denied.

14.  RFQ – Responsiveness

West Coast Research Corporation, B-281359; B-281359.2, February 1, 1999

The US Air Force Academy issued a simplified-acquisition commercial item RFQ for the purchase of equipment to be used in a scientific laboratory.  The RFP included a list of salient characteristics for that equipment.  One offeror quoted a brand-name item; the protester quoted a lower price but few details regarding the equipment to be provided.  Evaluators concluded that the protester’s quotation failed to address many of the required characteristics and discovered that the proposed design would fail to meet certain others, and thus the quotation was technically unacceptable.  The other quotation appeared technically acceptable but the price exceeded funds available for the procurement.  Accordingly, the contracting officer contacted the brand name manufacturer (who had not submitted a quotation), who in response submitted a quotation.  Since that quotation was the lower-priced of the two technically acceptable quotations, the agency issued the purchase order to the brand name manufacturer.

GAO concluded that the protester’s quotation failed to address various salient characteristics of the equipment identified in the RFQ.  Moreover, when an agency uses simplified acquisition procedures, an agency has considerable discretion as long as it promotes competition to the maximum extent practicable.  Likewise, since an RFQ does not seek offers or bids that can be accepted by the Government to form a contract, agencies may seek and consider revisions to quotations submitted any time prior to award.  Since the purpose of obtaining a new quotation was to enhance competition and the agency had received no technically acceptable quotations at a price the contracting officer considered reasonable, GAO concluded it was proper for the contracting officer to obtain a quotation from the brand name manufacturer after the closing date.  GAO also concluded that the agency was not required to discuss material deficiencies in the protester’s quotation given that the procurement was a simplified acquisition.  

The protest is denied.

15.  Section 8(a) – Reasonableness of SBA’s “Adverse Impact” Analysis

BMAR & Associations, Inc., B-281414, February 5, 1999

Prior to the subject protest being filed, Fort Riley, KA offered a requirement for maintenance and operations services for all non-medical electrical and mechanical equipment at the Fort Riley MEDDAC/DENTAC facilities and related energy plant to SBA for award under the 8(a) business development program.  After experiencing significant delays in the process of this procurement, the Army initially satisfied this requirement on an interim basis by issuing task orders under an existing Medical Command contract with the protester.  That one year plus 4 1-year options fixed-price ID/IQ task order contract had been awarded to the protester in May 1996; the period of performance for the interim task order for the requirement at issue was from October 1, 1997 to March 31, 1998.  

The Army also issued another 6-month task order to continue providing the services, determined that this requirement should be filled through the 8(a) program, and so informed the SBA of that fact.  Since there was now an incumbent small business contractor, SBA analyzed whether conditions were present which would require the presumption of an adverse impact on that contractor, because 13 C.F.R. § 124.309(c) provides that SBA will not accept into the 8(a) program a requirement previously met by a small business if doing so would have an adverse impact on other small business programs or on an individual small business.  Because the protester had not been performing the contract for the minimum period of time specified as necessary to give rise to the presumption of an adverse impact, SBA accepted the requirement into the 8(a) program.  However, as a result of the protester filing an initial protest (dismissed by GAO as premature), SBA performed a full adverse impact analysis by analyzing the financial/ organizational data received from the protester, and again concluded that no adverse impact would result if the requirement were to be accepted into the 8(a) program.  The protester then filed (this) second protest.

Initially, GAO noted that does not question the decision to procure under the 8(a) program absent a showing of bad faith or violation of a specific regulation; and that the determination of what is relevant to ascertaining adverse impact rests with SBA.  In this case, the agency analyzed whether the small business would be forced into bankruptcy if it could not continue to provide the services called for under the procurement, whether performance requires a very large percentage of the incumbent’s current employees and loss of the contract would cause those employees to be terminated, and whether the incumbent has invested substantial amounts of capital/equipment solely dedicated to the procurement and failure to continue performance would significantly impair the value of such assets.  Relying upon one of its prior decisions, GAO found SBA’s use of these factors in its analysis unobjectionable.  As for the protester’s contention that other “relevant” factors (e.g., abrupt termination of a portion of the protester’s contract, adverse impact on the taxpayer and the inordinate cost for procuring services) should have been considered by SBA, GAO noted that the former erroneously assumed that any task order was of a long duration and there was no evidence which suggested that the underlying contract would be terminated, and the latter is not relevant to the concern with protecting small business concerns which are performing non-8(a) contracts.     

The protest is denied.

16.  IFB – Responsiveness

Interstate Construction, Inc., B-281465, February 10, 1999

The Army Corps of Engineers issued an IFB for the repair and upgrade of the jet fuel hydrant system and bulk fuel storage area at Beale Air Force Base, CA.  The IFB sought prices for seven basic items and two option items.  One of the two option items (Item No. 0009) involved lowering the high-level shut-off valves on three bulk fuel storage tanks.  All major work items listed in the IFB were to be included in a total lump-sum price for evaluation and award purposes.  

The agency received twelve bids, of which the protester submitted the apparent second low bid.  The low bidder qualified its bid as to Item No. 0009 by stating that tanks would be provided in a clean and gas free condition by the Government before commencement of work.  When the contracting officer rejected this bid as nonresponsive, the low bidder filed an agency-level protest, contending that (1) this qualification could be waived as a minor informality or irregularity since a drawing which accompanied the IFB indicated that there was not a specified condition for the tanks to be clean and gas free, and (2) it was withdrawing its qualification.  After receiving advice from technical personnel and legal counsel, the contracting officer agreed that the low bidder could be asked to delete the objectionable qualification and that the qualification did not render the bid nonresponsive.  After the low bidder withdrew its agency-level protest and was awarded the contract, this protest followed.

GAO noted that in order to be responsive and considered for award, a sealed bid must contain an unequivocal offer to perform the exact thing called for in the IFB in total conformance with the material terms of the solicitation.  In GAO’s opinion, notwithstanding that no requirement existed in the IFB that the tanks be cleaned and gas free by the Government prior to commencement of the work, the fact that the bid contained such a qualification rendered the bid nonresponsive.  Specifically, since the IFB stated that in performing Item No. 0009, the awardee would have to pay special attention to vapor-freeing of existing fuel components, the qualifier could either be interpreted as requiring that the tanks be fully drained of fuel or that the tanks be free of fuel vapor; and either interpretation would be clearly inconsistent with the IFB.  The qualification would also increase the Government’s liability under the contract, because the qualification would permit the low bidder to blame any subsequent injury or explosion on the government’s failure to adequately “clean” or make “gas free” the fuel tanks.  Accordingly, GAO concluded that the low bidder had created an opportunity for itself to refuse the award if it decided after bid opening that it no longer wanted the contract, and thus the contracting officer should not have changed his initial nonresponsiveness determination.

The protest is sustained.

17.  Size Protests – Effect of OHA Decision

Jensco Marine, Inc., b-278929.7, February 11, 1999

The US Customs Service issued a cost-plus-fixed-fee total small-business set-aside for marine vessel maintenance and related services and equipment for a base period and 4 option periods.  After award was made to General Offshore, three unsuccessful offerors, including Jensco, filed timely size protests, claiming that the awardee was ineligible for award because it was not a small business.  After a review of the facts, SBA concluded that the awardee was a small business as of the date of its self-certification and thus eligible for award.  Concurrently, Jensco and two other unsuccessful offerors filed GAO bid protests, which were later denied.  Soon thereafter, the SBA’s Office of Hearings and Appeals (OHA) reversed the SBA’s size determination decision.  When Jensco requested that the agency terminate the contract and make award to it, the agency refused.  This protest followed.

In reviewing the facts, GAO acknowledged that the agency’s failure to notify Jensco of the award until after it had been made violated the FAR; but that no prejudice had resulted because Jensco had filed a timely size protest with the SBA.  Moreover, there is no requirement that an agency terminate an award made on the basis of an SBA regional office size determination where OHA later determines that the regional office was in error.  GAO rejected as speculative SBA’s assertion that had the agency provided the pre-award notice, Jensco would have filed a bid protest with GAO which would have resulted in an automatic stay during which OHA might have expedited its review of the size appeal and decided it before GAO decided the previous bid protest.  GAO noted that neither the purpose of a pre-award notice (to provide unsuccessful offerors an opportunity to challenge size status) nor the stay of award requirement is for the purpose of assisting in delaying award of a contract pending an OHA ruling on a size appeal.  Finally, GAO noted that there was no requirement for the contracting officer to file a pre-award size protest given the awardee’s self-certification and her consultations with SBA as to the validity of that self-certification.

The protest is denied.

18.  IFB – Reasonable Basis for Cancellation

EDL Construction, Inc., B-281499, February 12, 1999

The US International Boundary and Water Commission issued a total small-business set-aside IFB for various improvements at the South Bay International Wastewater Treatment Plant in San Diego County, CA, requesting a single price for all of the work.  Upon receipt of only one bid, the agency contacted the other bidders on the bidder’s mailing list, who informed the agency that they were unable or unwilling to bid or cited repeated delays in the procurement process.  After reviewing its independent government estimate (and finding it to be fair and reasonable), the agency concluded that the proposed price was unreasonable.  Furthermore, the agency determined that the scope of work had changed in a material fashion since the IFB was issued and those changed requirements would have a significant cost impact.  Accordingly, the agency cancelled the RFB, decided to cancel and resolicit the requirement, and so notified the protester who then filed a protest.

GAO noted that where only one bid is received and the agency cannot establish that that bid price is reasonable, the IFB may be cancelled.  Given the significant disparity between the independent government estimate and the protester’s bid price, GAO concluded that cancellation of the IFB was reasonable.  It was also reasonable for the agency to cancel the IFB after bid opening when an award would not serve the actual needs of the Government since the agency determined that its needs had materially changed.  Although the record indicated that the protester repeatedly contacted the agency regarding the status of the procurement, the agency’s personnel never stated that the original IFB would be converted to a negotiated procurement and thus the agency never misled the protester to believe the requirement would be negotiated.  

The protest is denied.

19.  Cancellation of RFP – Personal Services

Encore Management, Inc., B-278903.2, February 12, 1999

The Corporation for National and Community Service (CNCS) issued an 8(a) set-aside T&M RFP for clerical and administrative support services for 1 year with 4 option years.  While the agency was taking corrective action in response to a protest filed with GAO, the CNCS’s IG initiated an audit of the agency’s procurement and contract administration processes.  The IG discovered that the incumbent contract was being administered as a personal services contract in violation of FAR 37.104 and recommended that the agency either cease using such contracts or obtain authority to issue such contracts.  The agency decided to hire government employees to perform the work covered by the RFP, extend the current contract to allow sufficient time to hire government employees for all necessary positions, and cancelled the RFP.  This protest followed.

GAO noted that whether an RFP would result in a personal services contract must be judged in light of its particular circumstances.  In this case, the incumbent’s personnel worked alongside CNCS employees and used CNCS’s supplies and equipment.  CNCS’s managers supervised contractor personnel, inteviewed and selected such personnel for assignemnt to positions, and routinely requested pay increases/promotions for such personnel.  Moreover, the purpose of the current RFP was to satisfy the agency’s needs for full-time, permanent staff.  Given that the RFP required personal services and the protester provided no evidence that such a contract could be administered so as not to be a personal services contract, cancellation of the RFP was reasonable.

The protest is denied.

20.  RFP – Proposal Excluded From Competitive Range

OMV Medical, Inc., B-281490, February 16, 1999

The US Navy issued a fixed-price multiple-award total small-business set-aside to provide registered nurses to the National Naval Medical Center.  The RFP stated that award would be made to the responsible offeror whose proposal offered the best combination of past performance and price, with past performance being considered significantly more important than price.  The RFP required offerors to submit past performance information regarding an offeror’s experience in providing registered nurse services of similar or same quality in an emergency medicine, medical surgical, or critical care environment.  With respect to price, the RFP stated that an offeror’s line item prices would be evaluated for realism.  

After evaluating eight offers, evaluators assigned a “marginal” rating to the protester’s proposal as the protester had limited experience in providing inpatient or outpatient RN services to that required by the RFP, and the agency could not verify the past performance information provided by the protester.  Nevertheless, the agency included the proposals of all eight offerors in the competitive range and conducted written discussions.  At that time the agency amended the RFP, such that it now required offerors to submit a narrative discussion which demonstrates directly related or similar experience in providing each of the specific categories of registered nurse services required by the RFP.  By separate letter the agency requested that the protester provide the names of individuals at local hospitals familiar with the protester, and posed detailed questions regarding the protester’s past performance.  In addition, the letter explained that the protester’s price was considered unreasonable because prices exceeded the government’s estimate and explained that its proposed direct labor rates appeared low when compared to that estimate.

In response, all offerors submitted proposal revisions.  After evaluating that of the protester’s, the evaluators again gave a “marginal” rating to that offer, a rating which was supported by detailed narratives of proposal strengths and weaknesses.  Moreover, the protester’s price proposal contained mathematical errors, and was considered by the agency to be reasonable but not realistic.  Accordingly, the SSA decided to narrow the competitive range and exclude the protester from that competitive range.  After another round of discussions with those three offerors remaining in the competitive range, the agency split the award between two offerors.  

In reviewing the facts relating to the agency’s evaluation of the protester’s past performance, GAO found that the agency had considered all such information and that none of the areas for which the protester provided RNs corresponded to any of the specific substantive and quantitative RN requirements of the amended RFP.  Given that the agency was not required to notify the protester of deficiencies remaining in their proposals which had already been brought to its attention, GAO concluded that any one of the three concerns the agency had with the protester’s past performance provided a reasonable basis for the agency’s “marginal” rating.  GAO likewise agreed with the agency’s conclusion that the protester’s low direct labor rates might result in recruitment and retention problems, because the RFP put the offeror on notice that prices would be evaluated as to the risk associated with such problems and that it was proper for the agency to compare the protester’s prices with its government estimate (which was based upon direct labor rates paid under three recent contracts).  Accordingly, since the protester’s proposal was not amongst the most highly rated proposals, that proposal was properly excluded from the competitive range.  GAO also noted that as a result, the protester was not an interested party to challenge the agency’s evaluation of the past performance of the two awardees.

The protest is denied.

21.  IFB – Reasonableness of Responsibility Determination

Mail Boxes Etc., B-281487, February 16, 1999

The Government Printing Office (GPO) issued a fixed-price ID/IQ requirements IFB for copying services for one year with up to three 1-year option periods.  The IFB estimated an average of 42 orders each month with as many as 10 orders placed in one day, for approximately 504 orders annually; and stated that deliveries must be made within 1 to 10 workdays, with the majority of deliveries required within 1 to 5 days.  In order to make a responsibility determination, the contracting officer requested that the low bidder, protester, provide a list of all of its equipment and suppliers, as well as information regarding the firm’s financial resources.  Although the protester provided the requested information, it did not provide further details regarding the equipment it identified as being “on order.”  As a result, the agency concluded that the protester was not responsible because it did not currently have all the equipment on hand necessary to perform the contract.  In response, the protester filed this protest.

GAO stated that it does not disturb a nonresponsibility determination unless a protester can show either that the procuring agency had no reasonable basis for the determination or that it acted in bad faith; and that it considers only whether the negative determination was reasonably based on the information available to the agency at the time it was made.  In this case, the contemporaneous documentation supported the agency’s finding of nonresponsibility.  The fact that the protester did not dispute the agency’s findings – that it lacked all of the equipment required to meet the IFB’s delivery schedule, that the equipment it did have lacked the required capabilities, and that the equipment “on order” would take at least 1 week to deliver and install and its personnel would require training in the use of that equipment – merely corroborated the agency’s nonresponsibility determination.  

As for the protester’s assertion that that determination was unreasonable given the absence of a pre-award survey, GAO noted that that is not a legal prerequisite; given that the protester did not have the requisite equipment, it was unclear how an on-site pre-award survey would have affected the determination.  Finally, GAO rejected the suggestion that there existed a legal requirement for the contracting officer to obtain additional information or seek clarification about the protester’s ability to obtain the required equipment.

The protest is denied.  

22.  RFP – Proposal Exceeds Page Limitations

Clean Service Company, Inc., B-281141.3, February 16, 1999

The Army issued a fixed-price RFP for a 1-year base period with three 1-year option periods for cleaning, disposal, and removal of cooking waste at Fort Lewis, WA.  The RFP stated that award would be made to the best overall proposal considering the following factors:  technical (quality), past performance, and price.  Technical and past performance would be more important than price.  The RFP also indicated that the technical proposal was limited to 20 printed pages, including all attachments.  After initially selecting the protester’s proposal for award and receiving a protest from another offeror, agency counsel discovered that the protester’s proposal was 38 pages in length.  Evaluators determined that the excess pages contained information necessary to determine the acceptability of that proposal, and accordingly reduced the protester’s technical score which thus made its proposal technically unacceptable.  Based upon this reevaluation, the agency eliminated the protester from the competitive range, and later awarded the contract to another offeror.

GAO found that given the unambiguous page limitation contained in the RFP, the protester had assumed the risk that its proposal would be excluded from the competitive range and was not entitled to a further opportunity to correct this deficiency through discussions.  Given that the attachments appended to the proposal were used as a means of avoiding the RFP’s page restrictions and the attachment in question was a required part of the technical proposal, GAO determined that the absence of the attachment would have been a material omission.  Accordingly, GAO concluded that the agency’s decision to hold discussions only with the offeror who remained in the competitive range was reasonable and within the broad discretion afforded to an agency in taking corrective action to ensure a fair and impartial competition.

The protest is denied.

23.  Cancellation of Procurement – Reasonableness of Agency’s Corrective Action

Ciaschi Rentals, Inc., B-281497, February 17, 1999

The USDA’s Farm Service Agency’s (FSA) local Food and Agricultural Council (FAC) issued a solicitation for offers (SFO) for a 5-year lease for 6665 square feet of office space in Ithaca, NY to serve as a service center for three counties in that state.  The county council was comprised of members of the FSA and other locally based agencies which would occupy the leased office space.  Offers would be evaluated on the basis of the annual price per square foot and technical merit; price and technical merit were each to constitute 50 percent of the total evaluation score awarded.  

After evaluating six offers, award of the lease to William Fransden #2 was recommended, and that recommendation was referred to the state FAC.  Soon thereafter, one county soil and water conservation district filed its objections with the state FAC regarding the location and road safety of the site proposed by Fransden; and the USDA requested the state FAC to further study what constituted a reasonable price for the lease.  After further investigation, the local FAC informed the state FAC that realistic lease prices could not be obtained without providing potential lessors with the agency’s building specifications and the parking available at the protester’s site could be inadequate.  A lease market survey showed that only one site (outside the area to which this lease had been restricted) was available at that time, and that the lease, if there were available sites, should cost from $12 to $18 per square foot.  After meeting to both discuss the site location that would best meet the concerns of the parties that would occupy the leased space, as well as how Fransden’s rent could be justified in view of the lower rent offered by the protester, the state FAC directed the local FAC to award the lease to the protester and informed the protester of that fact.  Soon thereafter, two offerors filed protests; and in response offerors were informed that the state FAC was cancelling the award and would shortly issue a new SFO.  The protester then filed its protest.

GAO first noted that contracting officers have broad discretion to take corrective action where the agency determines that such action is necessary to ensure fair and impartial competition, and it will not object to the specific proposed corrective action so long as that action is appropriate to remedy the concern which caused the agency to take corrective action.  In this case, one offerer received evaluation documents and prices in response to Freedom of Information Act requests, and the protester may have also been provided agency estimates for utilities and other services obtained under the prior attempt to obtain the office space in question.  The USDA’s Inspector General had already been requested to review the acquisition for possible procurement integrity violations.  Moreover, in reviewing the state FAC’s decision to award to the protester, the agency found no documentation supporting the state FAC’s re-evaluation of the offers that led to the reversal of the local FAC’s decision.  In light of “the flawed evaluation and other possible procurement irregularities,” GAO ruled that the agency’s decision to cancel and resolicit constituted reasonable and appropriate corrective action.

The protest is denied.

24.  Best Value – Price/Technical Tradeoff

The Production Company, B-281503, February 18, 1999

The Social Security Administration (SSA) issued a commercial-item RFQ for the production of a videotape explaining SSA’s policy on adjudicating disability claims involving neurological laboratory tests.  The RFQ stated that award would be made to the vendor whose proposal represented the best value to the government; satisfying the requirements of the statement of work and experience and past performance, when combined, were the most important factors for award while price was secondary.  After evaluation of seven quotations, the evaluators gave the protester the highest possible score under each evaluation factor and strongly recommended that the protester be given the work.  The awardee’s quotation received the second-highest overall score due to the average score it received for its videotape presentation.  The contracting officer concluded that it was not in the Government’s best interest to pay an additional $25,000 to the protester over that offered by the awardee ($31,527), and accordingly awarded the order to the awardee.

GAO noted that notwithstanding a solicitation’s emphasis on technical merit, an agency may select a lower-priced, lower technically scored quotation if it decides the price premium associated with the higher-rated, higher-priced quotation is not justified given the acceptable level of technical competence available at the lower price.  Moreover, evaluation scores are only guides for the source selection authority, who must use his judgment to determine what the technical difference between the competing quotations might mean to performance and what it would cost to take advantage of it.  Given that the contracting officer reviewed the evaluation record (which showed that both firms received the highest possible scores for experience and past performance), reviewed the evaluators’ specific concerns with the awardee’s videotape presentation (and concluded that they could be readily corrected by editing/inspection of the training tape), noted the awardee’s 50 years of experience producing hundreds of government training films, her decision not to pay an additional price premium to obtain the protester’s product was reasonable.

The protest is denied.

25.  RFQ – Reasonableness of Past Performance Evaluation

Island Components Group, Inc., B-281517; B-281550, February 19, 1999

The Defense Supply Center Richmond (DSCR) issued an RFQ for 21 electrical contact brush holder assemblies, which included an Automated Best Value Model (ABVM) clause providing for selection of the vendor whose quotation represents the best value to the government, price and past performance considered.  (An offeror’s ABVM score is based upon a formula which considers the percentage of items tendered on or before the contract delivery date and the number of days the other items are past due.  The quality score is based upon reported product and packaging deficiencies.  Scores are recalculated each month as new performance data becomes available.  The system currently has only one data field to measure the delivery date, and has no way to distinguish between a contractor who meets an original delivery date and a contractor who meets an extended one.)  The protester asserted that the ABVM system is unfair because vendors with “deep pockets” can purchase more favorable ABVM ratings by agreeing to pay DSCR to extend delivery dates with which they are unable to comply; thus putting those vendors who do not have such financial resources at a disadvantage.  

In response the agency stated that although ABVM was not providing it with as detailed a picture regarding delivery performance as it would like, it is nevertheless a reasonable basis for assessing vendors’ past performance because delivery dates have been extended for less than 2 percent of contract line items.  (It expects to add an additional data field indicating the cause for a delay will be added to the system in March 1999.)  Moreover, the system does allow it to distinguish between those who are willing to provide consideration to the Government for their lateness and those who are not.  GAO concluded that the potential inequity suggested by the protester was not of great concern, and that the value to the agency of the ABVM scoring system outweighed any hypothetical unfairness to those companies that choose not to offer consideration, because without the data contained in the system, the agency would have no cost-effective means of evaluating past performance.  

The protests are denied.

26.  Commercial Items – Reasonableness of Source Selection Procedures

United Marine International LLC, B-281512, February 22, 1999

The US Army Corps of Engineers issued a commercial-item simplified-acquisition total small-business set-aside RFQ for a debris collection vessel with trailer and shore conveyor to be used on a lake in Kentucky.  Upon receipt of quotations, the agency found the protester and the awardee’s equipment to be technically acceptable, that both quotations contained exceptions to the delivery schedule, and that the protester’s quotation contained unacceptable progress payment terms.  Since the awardee had listed in its quotation a number of optional items, the agency decided to add a number of features not required by the specifications.  Accordingly, the contact specialist met with the awardee to discuss those additions, and permitted the awardee to submit a revised quotation.  Upon receipt of that revised quotation, the agency awarded the contract to the awardee.  This protest followed.

GAO noted that since this procurement was a commercial item acquisition conducted under simplified acquisition procedures, the agency was entitled to use innovative approaches to the maximum extent practicable in order to award contracts in the manner that is most suitable, efficient and economical in the circumstances of each acquisition.  Likewise, evaluation procedures provided in FAR Part 15 are not mandatory, nor is a formal evaluation plan, the establishment of a competitive range, or the conducting of discussions.  Given the agency’s receipt of a low-priced quotation meeting its specifications (the awardee’s) and a significantly higher-priced quotation that included unacceptable payment terms, selection of the lowest-price technically-acceptable quotation was required by the terms of the RFQ.  Since the protester submitted a quotation that contained qualifiers viewed by the agency as unacceptable, the agency was not required to engage in discussions for the purpose of making the protester’s offer acceptable.

The protest is denied.

27.  Commercial Items – Whether What Is Proposed Is A Commercial Item

Chant Engineering Company, Inc., B-281521, February 22, 1999

NSWC Crane issued a commercial-item fixed-price RFP for a manual electro-hydraulic servo valve test station for the Corpus Christi Army Depot.  The RFP also required the contractor to provide a standard commercial warranty, COTS maintenance manuals, and training, and provided for award on a best value basis (price, technical capability, and past performance considered).  The RFP instructed offerors that proposals must include a technical description of the items being offered in sufficient detail to evaluate compliance with the requirements in the solicitation (including product literature or other documents).  Following the technical evaluation, the agency determined that the protester’s proposal was technically unacceptable because it was not accompanied by literature that provided the information necessary to make a determination as to meeting any of the requirements, and it failed to supply warranty information.  Accordingly, the contracting officer removed the protester’s proposal from the competitive range.  This protest followed.

In reviewing the record, GAO noted that instead of offering COTS equipment, the protester offered to fabricate a customized test station using COTS components to the fullest extent possible.  There was no indication that such an item had evolved from a commercially available item or would be available in the commercial marketplace in time to satisfy the RFP’s delivery requirements.  Moreover, the offeror’s failure to provide product literature supported the agency’s conclusion that the test stand the protester was proposing was not based upon any commercially available model.

The protest is denied.

28.  RFQ – Negligent Loss of Quotation

American Material Handling, Inc., B-281556, February 24, 1999

The US Air Force issued a simplified-acquisition RFQ through the FACNET for a 40-foot articulating boom lift.  The protester alleged that it transmitted a quote on September 4.  On that date the agency’s computer system malfunctioned and it was unable to retrieve any quotes that may have been submitted on that date.  The agency then retransmitted the RFQ, and intended to transmit a note notifying offerors that its system had crashed and to resubmit bids no later than September 21 because all bids had been lost.  However, the note was never transmitted over the FACNET.  Upon seeing only the retransmission of the RFQ, the protester assumed that its quote had been properly submitted and did nothing.  Upon receipt of a quote from another offeror on September 21, the agency awarded the purchase order to that offeror.  

GAO noted that the negligent loss of a quote does not entitle a bidder to relief unless the loss was not an isolated incident but was instead part of a systemic failure on the agency’s part such that the procedures in place to receive and safeguard quotes cannot be considered reasonable.  Because the record indicated that the loss of the protesters’ quote did not result from any deliberate effort on the agency’s part or was part of a systemic failure by the agency to receive and safeguard quotes, the loss of the protester’s quote provided no basis for relief.

The protest is denied.

29.  Qualified Manufacturers List – Opportunity For Offerors to Compete

Aeronautical Instrument & Radio Company, B-281635, February 24, 1999

The Navy Inventory Control Point issued an RFP for 81 bearing distance heading indicators; only those items procured from sources listed on a Qualified Products List (QPL) would be acceptable.  One week prior to the date proposals were due the protester provided the agency information showing it had been an approved source for previous versions of the required indicator and that it was currently manufacturing the item to Canada and Lockheed Martin; but the protester was not listed on the QPL.  The protester and other offerors submitted proposals by the closing date, but six weeks later the contracting officer notified the protester that its technical documentation was inadequate.  The Navy then amended the RFP to reduce the base period in order to increase the possibility that the requirement could be recompeted sooner if the protester were able to qualify its product, and agreed to only delay award as long as possible (not indefinitely).

Two months later the contracting officer was advised that the protester had just submitted a unit for testing and that it would take an additional 6-8 weeks to complete testing.  Upon being informed that delivery was required five months hence in order that the aircraft refitting program not be disrupted.  Accordingly, the contracting officer notified the protester that the Navy would proceed to award the contract because she did not believe the protester could be approved in time for award.  One factor which influenced this decision was that the Navy authorized the protester to pursue such qualification in May 1993 and had granted extensions through June 1998; the protester never completed testing.  As of the date its protest was filed, qualification of the protester’s product was still pending.  

GAO first pointed out that the agency did nothing to prevent the protester from qualifying its product in a timely manner.  Given this fact, the agency’s agreement to delay the award is irrelevant since it was under no legal obligation to delay an award with which it already was authorized to proceed.  Since the agency had taken steps to assure that the protester would have the opportunity to compete for at least a portion of the agency’s requirement if and when it became qualified, GAO rejected as unsupported the protester’s contention that the agency had not acted in good faith to qualify its product.

The protest is denied.

