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RESPONDENT’S POST-HEARING BRIEF 
Pursuant to the Board's scheduling order, respondent submits its Post-Hearing Brief in the above-captioned appeals.

I. Summary of Government Position

After performing a cursory review of the requirements and draft specifications for the subject research and development prototype system contact, CCT submitted a proposal which stated that it could perform all requirements for under $2 million and believed no investment was required by CCT.  It ignored warnings from the Navy and its experienced subcontractor of risks attendant to costs expected to far exceed the maximum $2 million award price. 

 CCT did not participate in the various standards bodies prior to award and did not fully understand the complexity of the effort required.  Raytheon, Litton, and UNISYS were active participants on the standards bodies and understood the level of maturity and stability of the draft standards, which were still under development and not finalized, and the risks and required investment to deliver prototype systems. 


The three prototype contractors, CCT, Litton, and Raytheon, and the Navy agreed that standards issues would be resolved in the Interoperability Group by consensus for contract purposes so that each contractor could proceed with building hardware and delivering it.  This change in process was voluntary on the part of the contractors, including CCT, was not directed by the COTR, and was not a constructive change.



CCT's has failed to prove essential elements of its total cost claim.  Its bid was not realistic and it failed to segregate costs.  CCT contributed significantly to any delay by its late subcontract with UNISYS and the performance difficulties that made delivery of the SAFENET modules the pacing item for delivery of CCT's prototype system.  


Finally, the draft interim standards were not design specifications and CCT has failed to prove the essential elements for an unabsorbed overhead claim.
 

II.
PROPOSED FINDINGS OF FACT
1.
  The Next Generation Computer Resources (NGCR) Program was 

a Navy effort to change its approach for future standard computer acquisitions for the mid-1990's and beyond to an Open Systems Architecture (OSA).  An architecture is open when its internal and external hardware and software interfaces and protocols are well specified, have undergone public review, and have been published and widely accepted as standards.  With strong industry recommendation, it was believed that an OSA approach would allow multiple vendors to supply module level hardware and software products which could be integrated to produce computer systems across a broad spectrum of computing capabilities at a significantly reduced acquisition cost.  The Navy use of the OSA approach, based on widely accepted commercial protocol and interface standards, would allow the Navy to have the benefit of continual industrial competition and be a part of the larger existing commercial market.  (Rule 4, Tab 603, at numbered 1).

2.
Historically, the Navy acquisition and budget system took so long to field new computer systems based on Navy-selected, fixed architecture that the technology was out of date when installed compared to commercial technology.  (Rule 4, Tab 356, at 4; Rule 4, tab 603, at 1). 

3.
The NGCR Program was a Research and Development (R&D) program "to select/evolve Navy computer system hardware and software standards based on widely accepted commercial standards."  It included limited hardware and software development for validation of the standards and test bed development.  (Rule 4, Tab 603, AP 89-7 cover page).

4.
  The NGCR Program established a three step implementation approach.  The first step was joint Navy/industry working groups using commercial standards and Navy requirements as inputs to work toward publication of interim joint standards.  The second step was the acquisition of prototype systems based on the interim standards, particularly the interim Futurebus+ backplane and SAFENET I and II standards.  The third step was conformance testing of the vendor products in a Navy-managed test facility.  (Rule 4, tab 356, at 25-28).   

5.
 The prototype contractors were expected to share in the costs of the prototyping effort.  The incentive for industry investment was that participants would have an opportunity to influence the standards and bring products in conformance with the NGCR standards to the market much sooner.  (Rule 4, Tab 356, at 27; Chivers, Tr. 6-173 to 6-175).  

6.
The Space and Naval Warfare Command (SPAWAR) issued Synopsis No. 78 dated 30 May 1989 (but appearing in the Commerce Business Daily on 5 June 1989 (Rule 4, Tab 11, Encl. 2) for RFP N00039-89-R-0221(Q) for the functional backplane laboratory models, also known as prototype systems, for the NGCR program.  These prototypes would be used to validate the draft backplane, SAFENET I and SAFENET II interface standards which had been developed by the joint Navy and industry working groups.  The announcement stated that SPAWAR planned to award multiple firm-price type contracts of two million dollars each.  Each contract required delivery of five prototype systems consisting of two central processing units with different instruction set architectures, memory, four input/output devices (SAFENET I, II, MIL-STD-1553, and MIL-STD-1397 NTDS-fast), and a power supply.  SPAWAR stated that it estimated that the cost of meeting the requirements would far exceed the planned two million dollar contract award price.  (Rule 4, Tab 9).

7.
The Backplane Standard dated 26 June 1989, Contract Attachment D, stated in the contract cover page that it was a "Draft standard, subject to revision."  The draft NGCR backplane standard consisted of the Futurebus+ P896.1 Draft 8.0 dated 1 June 1989 and Futurebus P896.2 Draft 3.0 dated 15 June 1989.  (Rule 4, Tab 1, Attachment D).  

8.
The cover page for Futurebus+ P896.1 stated it was a draft prepared by the P896.1 Working Group of the Microprocessor Standards Committee of the Institute of Electrical and Electronic Engineers, Inc. (IEEE) for working group review only.

The cover page warned that "THIS IS AN UNAPPROVED DOCUMENT 

DO NOT SPECIFY OR CLAIM CONFORMANCE TO THIS DOCUMENT."  The cover page further stated that the draft was "PRELIMINARY - SUBJECT TO REVISION."  Both these caveats were repeated as a footer on each page of the draft P896.1.  (Rule 4, Tab 1, Attachment D).

9.
The SAFENET I Standard, Revision 2 dated 08 June 1988,

Contract Attachment E, stated in the contract cover page that it was a "Draft Standard, subject to revision."  The title page stated it was an "Unapproved Draft For Review Purposes Only" and this caveat was placed as a header on each page.  (Rule 4, Tab 1, Attachment E).

10.
The SAFENET II Standard dated 12 January 1989, Contract Attachment F, stated that on the contract cover page that it was a "Draft standard, subject to revision."  The title page stated 

it was an "Unapproved Draft For Review Purposes Only" and this caveat was repeated as a header on each page.  (Rule 4, Tab 1, Attachment F).

11.
At the time of issuance of the RFP and award of the prototype contracts, the Navy believed that prototype systems could be implemented by the contractors. (Barringer, Exh. A-1, at 11 to 14, 35); Mendenhall, Tr. 2-52).  A question at issue was whether and to what extent the prototype systems of different contractors would be interoperable given the state of the standards at that time.  (Mendenhall, 2-46 to 2-47, 2-52).

12.
Given the state of maturity of the interim draft standards which were under development and not finalized, it would have been unlikely that three different manufacturers could have their products be interoperable.  The purpose of the interoperability group was to identify the problem issues and use that group and the raising of issues to the working groups to fill voids discovered in the standards.  (Mendenhall, Tr. 2-46 to 2-49).

13.
Because contractors had expertise in actually building hardware to specifications, they would have had a better idea as to whether one could build to the draft/preliminary standards incorporated by reference into the RFP than would the Navy. (Mendenhall, Tr. 2-56 to 2-57; Ebl, Tr. 6-155 to 6-156).

14.
After analyzing the RFP requirements and submitting technical proposals stating they could deliver prototype systems meeting all requirements of the standards and specifications, the contractors, including CCT, stated and demonstrated their belief that the requirements of the contract could be met.  By building hardware to the standards, the contractors would discover the problem areas in the standards, including issues with interoperability.  (Mendenhall, Tr. 2-52 to 2-53). 

15.
On 18 May 1989, Radix II, a Maryland company, informed the SPAWAR contracting officer that it would not bid or participate in the prototype contract request for proposals for three reasons, namely:  (1) the attached documentation showed mainly preliminary concepts; (2) the $4 million expected investment by the contractor; and (3) the short time-frame.  (Rule 4, Tab 602).

16.
UNISYS computers System Division (UNISYS) analyzed the RFP and decided not to bid as a prime contractor for the prototype systems contract.  Its reasons for not bidding were a recognition that it would be an investment program for UNISYS far beyond cost recovery and that the evolution of the standards in the hands of the industry and standards groups raised risks about what contractors had signed up for over a period of time and continuing financial exposure. (Andersen, Tr. 4-45 to 4-47).


the definition that was contained in the [solicitation] was going to cause a problem with cost recovery and that this would be an investment program for [Unisys] and [Unisys] had already invested a lot of money in SAFENET up to that time because of our involvement with it over a certain number of years. 

(Andersen, Tr. 4-45).

*          *          *

I think the general feeling was that the amount of money that [Unisys] felt was going to be made available just was not going to be sufficient for a company like Unisys to get involved and put [its] name on the line for this.  

(Andersen, Tr. 4-46).

*          *          *

. . . we were not worried about starting with a specific definition and completing within the amount of money.  We were concerned about the evolution of this over a period of time and the risk factors because of the different – as you have seen here, we were tangling with industrial advisor[y] groups, with standards bodies, with the Navy’s requirements and so forth, and all of these different groups have a string they can pull on this, either directly or indirectly, and it was this aspect of it that was so troubling that once you would sign up, if it wasn’t extremely precise what you had signed up to do, then you’[d] be caught in the web and that’s where you would lose your money. 
(Anderson, Tr. 4-47)(emphasis added).

17.
On 14 July 1989 Unisys offered to provide SAFENET I and II modules to CCT for use in performing the NGCR prototype contract.  The last page of the letter stated:

The risks areas for the NGCR RFP are highlighted as follows:

--  The current development and availability of the prime contractors Futurebus+ interface implementation that will be used with the SAFENET coprocessor to meet scheduled delivery of SAFENET I & II nine months ARO.

--  The open ended issue of the NGCR RFP’s

interoperability requirement and the specification requirement upgradeability of the SAFENET I & II and Futurebus+ specifications over the length of the contract will require contractual boundaries established between Unisys CSD and the prime contractor to mitigate the risk [to Unisys].

--  Unisys, Computer Systems Division is in the process of costing the total SAFENET workscope of the NGCR RFP and specifications.  The initial cost data will be available 14 July 1989, and will be forwarded in the proposal.

(Rule 4, Tab 470)(emphasis added).  

18.
Two weeks later, Unisys informed appellant that the “total value of this Engineering Estimate is one million five hundred thousand dollars ($1.5M).  This estimate is for planning purposes only and the attached price breakout and exceptions further qualifies our price.” (Rule 4, Tab 471).  

19.
On 31 July 1989, Cable and Computer Technology, Inc. (CCT) submitted its Technical Proposal in response to the RFP.  (Rule 4, Tab 10, at 1).  CCT stated it could fully satisfy the requirements in a cost effective and timely manner and could deliver the prototype system ahead of required schedule. (Rule 4, Tab 10, at 5, 7, 14).  

20.
CCT stated that its prototype design concept was already complete.  It could adapt several of its existing product subsystems and would team with UNISYS for development of the SAFENET I and II modules.  In particular, the processor designs for the two required processor modules were well advanced in design.  The AM 29000 RISC microprocessor was already developed by CCT and the MC 68030 CISC microprocessor platform was in the process of development.  (Rule 4, Tab 10, at 5, 7, 9, 10, 65, 94-95, 101-102).

21.
In addition to the two chosen processors required for the prototypes, CCT stated it would develop an Intel i860 RISC processor board and a Motorola 96000 didital signal processor board "in parallel but outside the scope of the contract."  The Intel RISC processor could be a deliverable item under the contract if desired by SPAWAR.  (Rule 4, Tab 10, at 66-67).  

22.
CCT stated that the most important part of the proposed program was rapid development of the Futurebus+ interface and that it would complete the preliminary design of the Futurebus+ circuit card between the time of proposal submission and the time of contract award.  (Rule 4, Tab 10, at 66).

23.
CCT would perform all the work under the contract with the exception of a subcontract with UNISYS for the SAFENET I and II modules.  (Rule 4, Tab 10, at 10, 13).

24.
In response to the RFP requirements stated in the Statement of Work for Section 3.4.5, NGCR Working Group Participation, and Section 3.4.6, Interoperability, CCT restated the language of each section without comment or exception, replacing the word "contractor" with "CCT".  (Rule 4, Tab 10, at 45).

25.
Mr. David Jackson was CCT's proposal/program manager for the NGCR prototype solicitation and contract.  (Jackson, Tr. 6-186, 189).  He has an undergraduate degree in business administration and no graduate or technical degrees.  (Jackson, Tr. 7-174.)  Mr. Jackson was responsible for compilation of the entire CCT proposal and personally prepared the management portions of the proposal, including milestones and schedule, and the cost proposal.  (Jackson, Tr. 6-189).

26.
At the time of proposal submission, Mr. Jackson did not review the SAFENET or backplane interim standards.  (Jackson, Tr. 7-136).

27.
It was only during the course of performance of the contract that Mr. Jackson and CCT learned through in depth analysis by all three contractors of problems in the interim standards.  (Jackson, 7-141).  

28.
The technical portions of the CCT proposal were written by Marlin Clark, Erasmo Brenes, and Jim Moidel after review of the documentation provided with the RFP and their input was provided to Mr. Jackson.  (Jackson, Tr. 6-189, 7-136).  

29.
Mr. Clark at the time was a consultant working part-time under contract with CCT.  (Clark, Tr. 4-99).  Mr. Clark performed a general review of the draft interim standards provided with the RFP sufficient to generally evaluate the requirements so that he could respond to the portions of the technical proposal within his assignment.  (Clark, Tr. 7-91).  He wrote portions of the technical proposal, including the section concerning the AM 29000 processor, and reviewed the technical sections of the proposal prior to submission.  (Clark, Tr. 4-99).  No one at CCT reviewed the portions Mr. Clark wrote for technical content.  (Clark, Tr. 7-65 to 7-66). 

30.
Mr. Marlin Clark could not recall having ever seen either the 14 July 1989 UNISYS letter and proposal which highlighted risk areas in the RFP or the 26 July 1989 UNISYS engineering estimate of $1.5 million.  (Clark, Tr. 4-99, 7-66 to 7-68).   

31. 
While Mr. Clark made estimates relating to schedule and cost and provided that information to Mr. Jackson, he has no recollection of ever informing Mr. Jackson of the relative level of maturity or stability of the interim standards.  (Clark, Tr. 4-99, 7-71).  

32.
At the time of contract award, Mr. Clark assumed the interim standards were complete (Clark, Tr. 7-71 to 7-72) and that any changes to the interim standards would be minor.  (Clark, Tr. 7-92).

33.
Mr. Clark was not a member of the IEEE Futurebus+ backplane standards working group and could not recall whether he was a member of IEEE at the time of contract award.  (Clark, Tr. 7-90).

34.
Mr. Clark performed a detailed review of the interim standards only after contract award.  (Clark, Tr. 7-91).   

35.
Mr. Brenes wrote the Futurebus+ portions of the technical proposal and was the principal CCT designer of the Futurebus+ interface module (Clark, Tr. 7-85 to 7-86).  There is no indication in the record that he  was a member of the IEEE Futurebus+ standards working group.  (Rule 4, Tab 10 at 23).

36.
At the time of proposal submission, Mr. Jackson knew that the draft standards were interim and subject to change or modification but did not know the relative level of maturity or stability of the draft interim standards or that there was a lack of definition in each of the draft standards including that some definitions or descriptions were totally missing or incomplete.   (Jackson, Tr. 7-138 to 7-139). 

37.
The assessment Mr. Jackson received from the CCT engineers and Mr. Clark was that the interim standards were implementable in prototype systems within the range of assessment that they provided.  (Jackson, Tr. 7-138-139, 7-142; Clark, Tr. 7-92).  

38.
Mr. Jackson performed a bottoms up estimate as he would for any contract.  He believed CCT would earn a profit and that its cost would be about $1.5 million.  He factored in a reserve of 15-30 percent percent to cover the risk assessment.  (Jackson, Tr. 6-188, 6-190 to 6-193, 7-137 to 7-138, 7-142).

39.
On 8 August 1989, CCT submitted its Cost Proposal to deliver five prototype systems for $1,978,553.08.  (Rule 4, Tab 10, at 178, 181).  

40.
The subcontractor cost estimate with UNISYS for the technical design support and assistance to support design, development, and/or procurement of SAFENET ring cards, software development and integration, and update support for specification validation-conformance testing as listed in CCT's cost proposal was $155,000. (Rule 4, Tab 10, at 217).

41.
Mr. Jackson did not see a need for CCT to make an investment in the program based on the CCT analysis.  (Jackson, Tr. 6-194 to 6-195).

42.
UNISYS did not review the CCT technical or cost proposal at any time prior to submission to SPAWAR.  (Anderson, Tr. 4-55).

43.
On 24 August 1989, the Contracting Officer forwarded a series of discussion questions relating to CCT's proposal to CCT, and requested written responses.  Question 6 stated that:

As noted in the synopsis for RFP N00039-89-R-0221(Q) which appeared in the Commerce Business Daily in Section 59 on 05 June 1989, “SPAWAR estimates the cost of meeting the requirements of this RFP is far in excess of the planned $2 million contract award price for each contract.”  Please provide an explanation of the financial and management resources your firm plans to use to ensure the successful completion of the requirements set forth in RFP N00039-89-R-0221(Q).

(Rule 4, Tab 11, Encl. 2).  

44.
In response, CCT stated that it did not dispute this fact and that it was “aware that the design effort for such a task for a medium to large size company would fall somewhere in the $3 to $5 million dollar range.”  However, CCT indicated that it would overcome such obstacles by using microprocessor platforms either already developed (29K RISC) or in the process of development (68030); which “alone results in extensive cost savings. . . .”  It also stated that it had the in-house technical expertise to rapidly develop the Futurebus+ interface daughtercard modules for each of those boards.  It concluded by stating that:

while we recognize the cost and management challenge on this, as with all other programs, please be assured that if our experience and judgment proves erroneous, we have very carefully weighed and analyzed all risks attendant with this program and will absorb any attendant costs.  We view the NGCR Program as a technology design and development and validation project and have accordingly priced this effort on a cost only (no fee) basis. . . .

(Rule 4, Tab 12, Encl. 2)(emphasis added).  

45.
On 3 August 1989, Raytheon Company (Raytheon) submitted its technical proposal for the prototype system.  Some of the requirements of the RFP were related to technology being developed under Raytheon's ongoing Independent Research & Development (IR&D)Program.   Raytheon requested that the scope of work of the prototype contract not duplicate any specific IR&D efforts and an acknowledgement that the three items listed were not a funded effort under the prototype contract.  The items listed were:

(1) Design and development of Futurebus+ to MIL-STD-1553B interface.

(2) Design and development of Futurebus+ to NTDS interface

(3) Design and development of Futurebus+ Processor Module.    (Rule 4, Tab 604, cover letter)

46.
Raytheon offered its own expertise and selected teaming members from companies that had already developed products for open systems.  Raytheon teamed with BICC Vero, Nanotek, and Ferranti to offer expertise in the standards areas of backplane/enclosure, Futurebus+ design, high performance processor modules, and SAFENET LAN interfaces.  Raytheon's proposed program envisioned a "sizeable investment on the part of team members."  (Rule 4, Tab 604 at i to ii).

47.
A key factor in Raytheon's selection of team members was that each company had played a lead role in the development of the commercial standards and would continue active participation as key members of industry committees.  (Rule 4, Tab 604, at 3, 7-8). 

48.
Raytheon recognized that the Navy's backplane interface standard was based on emerging industry specifications.  Its strategy states its understanding of the Navy's intended application of the functional backplane prototypes.



A primary objective of this program is to

rapidly mature these commercial specifications by      pinning down  ill-specified requirements, and finding 

and eliminating inconsistencies and errors within the specifications.  A second, but equally important, 

objective is to 'profile' the Backplane and SAFENET standards.  A 'profile' of a specification is a means of managing the nunber of subsets that commonly result from the available options and extensions to a standard.





(Rule 4, Tab 604, at v).

49.
The Raytheon team's in-depth understanding of the interim standards allowed it to list in its proposal issues affecting interoperability requiring resolution at the interoperabiltity meetings.  Some of the interoperability issues Raytheon foresaw were: "1) SAFENET protocol definition above OSI layer 4; 2) I/O pinouts; 3) Live insertion; 4) Station management protocol definition; 5) User-defined CSR functions; 6) Cooling/thermal isues; 7) Module pitch and hence number of slots if a 19 inch system; 8) Card guide design; and 9) Global time distribution."  (Rule 4, Tab 604, at vi, 49).
50.
Raytheon knew at the time of proposal submission and contract award that the backplane and SAFENET specifications were "still immature as standards go" and that portions of the interim standards were still undergoing definition and standardization to clarify requirements and eliminate errors and inconsistencies.  (Rule 4, Tab 604, at 20, x, 8).

51.
Raytheon’s program manager, Robert Milholland, knew that the interim draft standards attached to the solicitation were incomplete in some areas, and that additional work was going to be required. (Milholland, Tr. 6-12; 6-80 t0 6-81).  Milholland was an electrical engineer with considerable experience managing engineering programs for Raytheon.  (Milholland, Tr. 6-6 to 6-7).

52.
Mark Bunker, Raytheon's lead engineer for the contract and a major contributor to Raytheon’s technical proposal, was also a member of the Futurebus+ standards committee.  He was aware that although those standards contained basic definitions, different implementation choices remained and certain areas were not fully defined.  Without a full set of defined specifications, interoperability could nor be guaranteed.  (Bunker, Tr. 6-84 to 6-85, 6-86 to 6-87).  Bunker was an electrical engineer with a masters in computer science who sat as Raytheon's representative on the backplane study work group.  (Bunker, Tr. 6-83 to 6-85).

53.
Because the interim draft standards would be updated on a regular basis and they would be contractually required to modify their equipment in accordance with such updates, Raytheon felt that the contract was “somewhat open-ended” and thus requested in its proposal submitted in response to the RFP that the number of updates be limited to two. (Milholland, Tr. 6-16, 6-26; Bunker, Tr. 6-89 to 6-90; Rule 4, Tab 606, response to Q. 10, 4th page from back).  

54.
In order to protect itself Raytheon also contemplated making its design as flexible as possible to accommodate future changes. (Milholland, Tr. 6-30); Rule 4, Tab 604, at vii, xviii, 20).  

55.
Raytheon's cost proposal was for $2 million.  The cost of contractually required work was estimated to be $243,685 greater than $2 million and Raytheon's bid did not include a fee which represented an additional investment of approximately $270,000.   Raytheon estimated that it would cost $2,500,000 to perform their contract and this figure was separate and distinct from any investment in IR&D programs. (Milholland, Tr. 6-12; Rule 4, Tab 605, at 10th page; Rule 4, Tab 361, Response to Q.7).

56.
After proposal submission, the contracting officer requested an explanation of what financial and management resources Raytheon planned to use to successfully meet the requirements of the RFP in light of the SPAWAR warning that SPAWAR estimated that the costs would far exceed the $2 million contract award price.  (Rule 4, Tab 361, Question 7).

57.
In response, Raytheon recognized the validity of the SPAWAR statement in the Synopsis.  Its approach was for Raytheon and its subcontractors to make maximum use of development efforts completed or underway which met multiple purposes and were funded by sources other than the NGCR contract, including IR&D programs.  Raytheon would also require that the prototype contract "cover specifically only those tasks that are required to extend and apply the cited development efforts to achieve the end requirements of the RFP and the associated deliverables."  (Rule 4, Tab 361, Response to Q. 7).   

58.
Raytheon observed that it was absorbing estimated costs and fee of $243,685 and $270,000 respectively.  The sum total of investment by Raytheon and its subcontractors both before and during the contract for IR&D and independent development from profit sources was conservatively valued at several times the value of the prototype contract.  Raytheon would look to place reasonable boundaries on open ended requirements while still provided the needed services and support.  (Id.)

59.
On 31 July 1989, Litton Data Systems (Litton) submitted its technical proposal for the prototype system.  It saw a major issue in the functionality of the system and whether different vendors could achieve compatibility so they could communicate effectively with one another across the backplane or LAN.  (Rule 4, Tab 613, cover letter, at 1-2.       

60.
Litton found high technical risk and challenge in the design phase because of the short delivery time for the first system coupled with the immaturity of the specifications and the "high probability" that the specifications would change during design (Rule 4, Tab 613, at 1-3, 1-11).

61.
Litton planned to use existing designs whenever possible.  Litton would use its own expertise in SAFENET and teamed with Force Computers (Force), a leader in defining the Futurebus+ standard, which was a memory systems and computer board supplier.  Force's General Manager, Martin Weisberg, chaired the Futurebus industry committee.  (Rule 4, Tab 613, at 1-3, 1-5).

62.
Litton and Force were both active members of the NGCR working groups prior to proposal submission.  Litton employees were regular participants at the SAFENET committee and the NGCR Operating System Committee.  Force employees chaired two subcommittees of the Futurebus+ committee.  Litton stated it would add participation on the NGCR Backplane and Conformance working groups.  (Rule 4, Tab 613, at 2-46).

63.
On 8 August 1989, Litton submitted its cost proposal in the amount of $2 million.  It noted that with a $2 million dollar ceiling, the prototype contract would require significant investment on the part of Litton and Force.  A Litton IR&D program for "Fiber Optic Technology" paralleled the design effort for part of the prototype effort and was part of the Litton investment not included in the cost proposal.  (Rule 4, Tab 614).

65.
Force and Litton agreed that each would receive $1 million.  Force projected that its total price of performance would be $3,767,704 and that the Force cost share or investment would be $2,767,704.  (Rule 4, Tab 615, at 1st and 3rd pages).

66.
After proposal submission, Litton was asked by the contracting officer how it would meet the RFP requirements in light of the SPAWAR estimate in the Synopsis that the cost would far exceed the $2 million contract award.  Litton responded that it recognized that the cost would exceed $2 million.  Litton would continue its ongoing IR&D programs for SAFENET design and provide additional funding as necessary from company funds.  Both Force and Litton normally invested significant amounts in developing products and had funds available to do so.  (Rule 4, Tab 617, response 13).

66.
Michael Ebl, Litton’s electrical/mechanical engineering manager, anticipated when Litton received the contract award  that it would have to spend approximately $2 million in company investment funds or IR&D funds in excess of the contract price to perform the effort required by the contract; and this fact was known to Litton’s proposal (later program) manager, Bill Chivers. (Ebl, Tr. 6-147, 6-148; Chivers, Tr. 6-175).  Both Chivers and Ebl had engineering and engineering management experience with Litton.  (Chivers, Tr. 6-172; Ebl, Tr. 6-143). 

67.
Litton was also aware that although the draft specifications attached to the solicitation were somewhat mature, there were “still a lot of open ends” such that future definition of the specifications would have to be done as a joint effort by all involved. (Chivers, Tr. 6-175 to 6-176). While the SAFENET I standard was fairly mature, the SAFENET II standard was only one-half to two-thirds firmed up.  The Futurebus+ standard had preliminary definitions but required considerable work on the signaling between modules on the backplane.  (Ebl, Tr. 6-155).

68.
Litton decided to bid because it felt that by participating it would have people in place familiar with the NGCR program that would enable Litton to be competitive with respect to future commercial and military opportunities. (Chivers, Tr. 6-173 to 6-175).

69.
Prior to contract award, the Navy estimated that it would cost each contractor approximately $6 million to fully perform, of which the Navy would only be providing $2 million. (Mendenhall, Tr. 2-30; Rule 4, Tab 608). 

70.
On 13 October 1989, the Navy awarded Contract No. N00039-90-C-0083 (contract) to CCT in the amount of $1,978,553.  The contract called for production and sequential delivery of five prototype systems to validate the interim Futurebus+ Backplane standard and the SAFENET I and II standards attached to the contract, with support software and cable sets, a user manual, technical data, prototype system repair services, technical support services, and NGCR Working Group participation.  (Rule 4, Tab 1, at 1,2).

71.
On 13 October 1989, the Navy awarded materially identical contracts to Litton (N00039-90-C-0084) and Raytheon (N00039-90-C-0085) in the amount of $2,000,000.  (Rule 4, Tabs 607, 619). 

72.
The first prototype system was required for delivery 12 months after date of contract.  The remaining systems were required 18, 19, 20, and 21 months after award.  (Rule 4, Tab 1, at 5-6).

73.
The prototype contracts were awarded as fixed-price research and development contracts and were incrementally funded.  The contracts were solely funded with FY90 Navy RTD&E appropriations. (Field, Tr. 3-138 to 3-143, 3-176, 3-177 to 3-180; Rule 4, Tabs 1, 4-5).  They contained standard FAR clauses in section I of the contract, including various standard FAR clauses (e.g., FAR 52.232-2, 52.243-1 (ALT V), 52.249-9) which are found only in fixed price research and development contracts.  (Field, Tr. 3-175; Rule 4, Tab 1).  

74.
Section C-1 of the contract states that the prototype system shall be provided in accordance with the Statement of Work (SOW), the Specification, and the interim standards "and all subsequent revisions to those three (3) standards from the date of contract award through thirty-six (36) months therafter in accordance with paragraph 3.4.3 of the SOW."  (Rule 4, Tab 1). 

75.
Section G-6 ,CONTRACTING OFFICER'S TECHNICAL REPRESENTATIVE

provides:       



The COTR for this contract is:





Mr. Jerry Murdock





Department of the Navy





Space and Naval Warfare Systems Command





Attn: SPAWAR Code 32431C





Washington, D.C. 29363-5100





Telephone #: (202) 692-9207




The COTR will act as the contracting officer's 

Representative for technical matters, providing technical information as necessary with respect to the specifications or statement of work, and will monitor the progress of contract performance.  The COTR is not the administrative contracting officer and does not have the authority to take any action, either directly or indirectly, that will change the pricing, quantity, quality, delivery schedule, or any other term and condition of the contract, or to direct the accomplishment of effort which goes beyond the scope of the contract statement of work.


If, in the contractor's opinion, the COTR requests or indicates any expectation of effort which would justify or require an equitable adjustment to the contract, the contractor shall promptly notify the contracting officer in writing, but take no action on that request until the contracting officer has issued a change or otherwise resolved the issue.



(Rule 4, Tab 1, at 10).

76.
Section 1.1 of the SOW, entitled Purpose, states:

The purpose of this Statement of Work is to develop hardware and software to validate the Next Generation Computer Resources (NGCR) Backplane Standard and the SAFENET I and SAFENET II standards, develop and validate procedures for conformance testing, and to provide prototype systems for the selection/definition of Operating System Standards.

     (Rule 4, Tab 1).

77.
Section 1.2 of the SOW, entitled Scope, states:

The contractor shall provide the personnel, services, materials and facilities to design,    develop and deliver five prototype systems in accordance with the NGCR standards identified in paragraph 1.1, the Functional Backplane Prototype Specification, and the requirements herein.



(Rule 4, Tab 1).

78.
Section 3.4.3 of the SOW entitled Prototype System Updates provides under section 3.4.3.2, entitled Hardware:

The contractor shall provide on-site updates to the prototype systems to meet the requirements of the Backplane and SAFENET I and II Standards within 4 months of each release of the standard by the respective Standard Working Group.  Changes shall be constrained to component changes, cuts, and jumpers or software/firmware only for the duration of the contract.

                      (Rule 4, Tab I, Att. B at 9).

79.
The last sentence of section 3.4.3.2 above was added after discussions with contractors prior to award as an effort to place some boundary on required changes.  As the updates were applied to the prototype systems, the last sentence only applied after delivery of the first prototype system.  (Bunker, Tr. 6-94; Ebl, Tr. 6-149, 6-150; Jackson, Tr. 7-140). 

80.
Section 3.4.6 of the SOW stated:

To ensure interoperability, the contractor shall meet with all other contractors for this effort and the Government to establish a forum to resolve any issues that affect interoperability.  Issues concerning the backplane, operating system, and SAFENET I & II standards shall be taken to the appropriate Working Group for resolution.  The contractor shall demonstrate that all modules are interoperable among the different vendors.  The meeting to establish the forum to ensure interoperability will be held no later than 60 days after contract award.  The interoperability of the SAFENET I & II modules will be assured by the definition during these meetings and the resulting implementation of the Application, Presentation, and Session layers of the international Organization of Standards (ISO) Open System Interconnection (OSI) Reference Model in accordance with the SAFENET I and II standards.

(Rule 4, Tab 1, Attachment B, p. 11).

81.
Interoperability means that hardware modules are compatible and functional with the hardware of other vendors.  You could plug a Litton module into a Raytheon backplane and it should work.  At the prototype level, you would have mechanical interoperability, electrical interoperability, and logical higher level interoperability.  In the interoperability meetings, the three contractors would agree to details of the specification they all would meet so hardware would be compatible.  (Bunker, Tr. 6-97 to 6-98; Ebl, Tr. 6-153).

82.
Section 3.4.5 of the SOW stated:

The contractor’s project engineers shall participate and support the Operating System, Backplane, SAFENET, and Conformance working groups.  Presentations shall be made to the working groups at each meeting, outlining as a minimum; progress made since the last meeting, problems in implementing the standards and any recommended solutions as they exist at the time; and other items of interest to the group.  Only items of particular interest to that working group need be addressed in the presentation.  For planning purposes, each working group meets every six weeks for two days.

(Rule 4, Tab 1, Attachment B, p. 10). 

83.
Raytheon understood the phrase “participate and support” to mean actively working to understand the specifications, attend committee meetings, make suggestions, engaging in engineering discussions, obtain consensus, vote on the specifications, and vote on the drafts because it “was very well known what goes on in these working groups within the computer industry.” (Bunker, Tr. 6-95 to 6-96, 6-118 to 6-119).  Participation and support of the working groups meant much more than merely making a presentation of problems that had arisen in the interoperability group.  (Bunker, Tr. 6-119). 

84.
Litton's understanding of the requirement that its project engineers participate and support the working groups was that its engineers were required to attend the IEEE Futurebus meetings, the SAFENET meetings, and the Navy operating system meetings, and be active participants in those working groups.  Active participation meant helping to formulate specifications with the other vendors at the committee meetings.  (Ebl, Tr. 6-152).  

85.
Litton and Raytheon's active participation in the working groups helped formulate, develop, mature, and give definition to the standards over the course of the prototype contracts.  (Bunker, Tr. 6-96, Ebl, Tr. 6-152).

86.
In the context of this contract, there were two forums for resolving various issues:  the Interoperability Working Group (a forum comprised of the three contractors and the Navy) and the Working Groups, consisting of the SAFENET Working Group, comprised of Navy personnel, and the Futurebus+ (i.e., Backplane) Working Group. (Mendenhall, Tr. 2-26 to 2-28; Murdock, Tr. 3-52 to 3-56).  

87.
Various companies would send representatives to those working groups so that they would be involved at the earliest stages of standards development in order to be one of the first to understand the evolution of various technologies in order to rapidly reproduce those technologies for the commercial market. (Markheim, Tr. 1-14 to 1-15, 1-34; Milholland, Tr. 6-7 to 6-8).  

88.
The purpose of the three prototype contracts was to identify issues and problems with the standards so they could be improved such that anyone who would manufacture hardware to those standards in the future would be able to build the same product. (Markheim, Tr. 1-67; Rule 4, Tab 356, at 27).  The process of implementing prototypes would flesh out the portions of the standards which were not mature and hopefully allow definition.  (Bunker, Tr. 6-86). 

89. The members of the interoperability working group were to identify various issues, classify them as either implementation issues or standards issues, resolve the former amongst themselves, and forward the latter to the appropriate Navy working group (either the Futurebus+ Backplane working group or the SAFENET working group) to be analyzed. (McClure, Tr. 7-183, 7-184 to 7-185).

90.
Jerry Murdock, the COTR for the NGCR prototype contracts, had no authority over the Navy Working Groups and could not direct them to do something.  (Murdock, Tr. 3-56 to 3-57).

91.
In turn, those working groups would have to obtain agreement to a particular recommended solution from the Institute of Electrical and Electronics Engineers (IEEE) Commercial Group/Standards Committee or the American National Standards Institute’s (ANSI) Commercial Group’s SAFENET Committee.  Agreement was by consensus of all voting members. (Murdock, Tr. 3-52 to 3-56, 3-64; Milholland, Tr. 6-36). 

92.
The Navy’s SAFENET working group was run by the Government, but included industry participation. (Murdock, Tr. 3-54 to 3-55, 3-57).  Although the Navy’s NGCR program established both the Futurebus+ Backplane and SAFENET working groups, the Commercial Group/Standards Committee for the Institute of Electrical and Electronics Engineers, Inc. (IEEE) was the custodian of the Futurebus+ standards incorporated by reference into the contract. (Mendenhall, Tr. 2-26; Murdock, Tr. 3-52 to 3-56).  

93.
IEEE is comprised of members from the government, private industry, academia, and individuals, but it is not an agency of the United States Government. (Clark, Tr. 7-89).  Industry was invited to, and did participate in, both groups prior to and after award of the prototype contracts. (Mendenhall, Tr. 2-67 to 2-68).  

94.
Unisys participated on both the SAFENET working group and the IEEE 802.5 committee prior to award of the subject contract. (Anderson, Tr. 4-13 to 4-14).  Both Raytheon and Litton were active participants on the same groups prior to award.  (Milholland, Tr. 6-8; Ebl, Tr. 6-144 to 6-145).

95.
CCT had no presence on any of the working groups prior to award.  During contract performance, it occasionally made presentations to those groups about issues raised at the interoperability group but its personnel were not active and did not otherwise participate. (McClure, Tr. 7-181 to 7-182; Murdock, Tr. 3-66 to 3-67).  Because CCT personnel were not regular attendees or active on the working groups, the Navy made efforts to send CCT drafts of working group activity to try and help CCT to stay somewhat current.  (Murdock, Tr. 3-66 to 3-67).  CCT made no presentations to the SAFENET committee prior to awarding a purchase order to Unisys on May 1, 1990.  (Rule 4, Tab 623).

96.
During the week of 22-27 October 1989, a Navy team conducted orientation meetings with each of the prototype contractors at their facility.  Raytheon presented a briefing entitled "Interoperability Issues and Recommendations" which in large part repeated the interoperability issues it raised as problems in its technical proposal as well as additional issues.   (Rule 4, Tab 300).  The Navy trip report identified these interoperability issues as problems prototyping had surfaced and the compilation of issues listed came from more than a single contractor's briefing.  (Markheim, Tr. 1-35 to 1-36; Rule 4, Tab 608).   

97.
Many of the interoperability problems Raytheon anticipated in its proposal and its orientation briefing became issues after contract award. (Milholland, Tr. 6-77 to 6-78; Bunker, Tr. 6-87 to 6-88; Rule 4, Tab 389, encl. 1 at 6th page; Rule 4, Tab 604, at vi, 49).

98.
At the orientation meetings, each contractor was again asked why it was willing to provide its own money for the prototyping effort.  CCT stated that it desired an entry point into the marketplace.  Markheim, Tr. 1-33 to 1-34, Rule 4, Tab 608.

99.
Interoperability meetings were held with attendance of CCT, Raytheon, and Litton, their subcontractors, and various Government representatives on 28-29 November 1989 (Rule 4, Tab 215), 16-17 January 1990 (Rule 4, Tab 218), 19-20 March 1990 (Rule 4, Tab 219), 24 May 1990 (Rule 4, Tab 221), and 17 and 26 July 1990 (Rule 4, Tab 223).  Less formal conferences were held telephonically by conference call.  (Barringer, Exh. A-1, at 42).

100.
Issues raised to the Interoperability Group were assigned Interoperability Problem Report numbers.  From 27 November 1989 to 28 February 1991, 87 reports were filed.  The last 2 reports were filed 15 August 1991.  The reports contained a description of the problem, a recommended resolution, the date resolution was required, and the ultimate resolution.  The reports were signed by the Navy employee assigned to keep the reports and CCT, Litton, and Raytheon representatives.  (Rule 4, Tab 629).

101.
The signatures on the Interoperability Problem Reports represented the consensus of the Navy, CCT, Litton, and Raytheon

that the technical resolution was adequate to meet the particular problem requirements.  These agreements had no contractual significance.  (Murdock, Tr. 3-107; Barringer, Exh. A-1, at 28).

102.
Mr. Andersen of UNISYS, CCT's SAFENET subcontractor, did not attend any interoperability meetings until the fourth meeting on 24 May 1990.  Mr. Clark, CCT's consultant, attended the first two interoperability meetings.  (Clark, Tr. 4-100).  Mr. Jackson of CCT did not attend any meetings.  Mr. Ebl of Litton, Mr. Bunker of Raytheon, and Mr. McClure of the Navy attended all the meetings.  (Rule 4, Tabs 215, 218, 219, 221, 223, Attendees; Bunker, Tr. 6-98; Ebl, Tr. 6-145).

103.
The issues raised at the first interoperability meeting on 28-29 November 1989 were largely those identified by Raytheon in its proposal and orientation briefings.  At the time of proposal submission and contract award, Raytheon "believed that interoperability could be achieved at some level" but could not be guaranteed because the standards were not fully defined.  (Bunker, Tr. 6-98, 6-87; Milholland, Tr. 6-80 to 6-81). Raytheon had recognized that it was not possible to design and develop a prototype that would be interoperable with the existing interim Backplane standard.  (Rule 4, Tab 389, encl. 1 at 1st page).  

104.
After Raytheon raised these issues, each of the contractors, including CCT, knew that interoperability could not be achieved.  (Jackson, Tr. 6-201, 6-202).

105.
On 19 December 1989, CCT issued a purchase order to UNISYS in the amount of $100,000 for " [o]ne manyear of engineering services to support CCT NGCR SAFENET development."  Price and terms were still to be finalized.  (Rule 4, Tab 645).                  

106.
In January 1990, the contracting officer issued a draft modification to all three prototype contractors which in paragraphs 3 and 4 would add a new requirement to implement all seven layers of the SAFENET ISO.  Rule 4, Tab 20).  Each of the contractors responded that addition of this requirement was unacceptable and beyond the scope of the contract and would require significant additional funding and schedule extension.  (Rule 4, tab 23, CCT); Rule 4, Tab 620, Litton); McClure, Tr. 7-187).  After these responses, the issue was dropped by the Navy.  (McClure, Tr. 7-187 to 7-188;, Chivers, Tr. 6-180). 

107.
On 12 February 1990, CCT sent a preliminary statement of work for development of the SAFENET I and II modules for the prototype contract to four potential suppliers, including UNISYS, Martin Marietta, and Ferranti.  (Rule 4, Tabs 631-634).

108. On 6-7 February 1990 at the CCT Preliminary Design Review, CCT reported its hardware detailed design status was 60% complete for Futurebus+ I/O and 20% complete for SAFENET with the schematic layout for the same items being 40% and 20% completed respectively.  (Rule 4, Tab 49, at 1st page after end of exhibit 33).

109.
On March 8, 1990, CCT's project engineer advised the Navy that CCT would not make a presentation at the SAFENET Working Group Meeting on 22 March 1990 because it was still in negotiations with three potential subcontractors for the NGCR SAFENET requirements.  CCT would "endeavor" to make a presentation with its subcontractor at the May SAFENET meeting. (Rule 4, Tab 623).

110.
Between January and May 1990, the contractors and the Navy recognized that delivery of the first prototype system could not occur within the required 12 months.  Work on the prototype contracts was delayed due to delays in completion of the industry standards documents and the inability of the appropriate Working Group to provide resolution in a reasonable timeframe to issues affecting the interim standards raised by the interoperability group.  The open issues were in both the Backplane and SAFENET standards.  (Rule 4, Tabs 389, 414, 423; Chivers, Tr. 6-180 to 6-181).

111.
The Backplane requirements were not finalized until 20 March 1990.  The SAFENET requirements were planned to be finalized by 25 May 1990.  (Rule 4, Tab 389, encl. 1 at 6th page).

112.
One of the action items assigned at the third

interoperability meeting was:

6. Issue #32A: The contractors were tasked with jointly creating a NIIF based on Futurebus+ by April 20, 1990.  (OPEN)      

(Rule 4, Tab 219).

113.
By the time of the third interoperability meeting in March 1990, it was apparent that the process established in SOW clause 3.4.6 for resolution of issues affecting the interim standards would not provide results in a timeframe consistent with the contract delivery schedule.  The interoperability working group would identify issues affecting the standards and take them to the standards bodies.  "But the standard[s] bodies don’t typically move at a pace where you can get changes affected in terms of weeks.  It is more like many months." (Bunker, Tr. 6-103; Ebl, Tr. 6-162).

114.
Issues affecting the standards would be taken to the appropriate working group but they would not be resolved, or fully resolved, because of the complexity of issues before the working group.  (Bunker, Tr. 6-103).  There “was not specific feedback catered to the Navy contract, it was a commercial standards body, you would get out of it what you put into it [because i]t was all [on] a volunteer basis.” (Bunker, Tr. 6-99).

115.
The Navy could not dictate to the IEEE when they should publish the standards.  Since the Navy was not in a position to drive the schedule of the commercial standards development, it was left up to the Interoperability Working Group to define a particular implementation at that point in time and "put a stake in the ground."  The result may not be the same as ended up in the final commercial standard but it would be sufficient to get on with the prototyping effort.  (Mendenhall, Tr. 2-37 to 2-38; McClure, Tr. 7-185 to 7-186). 

116. Raytheon recommended prior to May 1990 that in order for the contractors to complete performance, the three contractors and the Navy should agree amongst themselves regarding the solution to a particular problem as part of the interoperability working group and thus work in parallel with the SAFENET and Futurebus+ Backplane Working Groups.  (Bunker, Tr. 6-104 to 6-105; Rule 4, Tab 389).

117.
The three prototype contractors and the Navy agreed to define amongst themselves the baseline so that each contractor could get on with building hardware and delivering it. (Andersen, Tr. 4-35; Bunker, Tr. 6-106 to 6-106; Ebl, Tr. 6-153 to 6-156; McClure, Tr. 7-185 to 7-186).

118. There was a recognition on the part of the three prototype contractors that they had to reach consensus and agreement so they could implement NIIF and other requirements for purposes of contract performance. (Anderson, Tr. 4-28 to 4-29, 4-32 to 4-33, 4-35,`4-95).

119. Two issues delaying design implementation at this time were Control Status Registers (CSRs) and Network Independent Interface (NIIF).  CSRs are the mechanism used in the Futurebus+ environment to communicate across the backplane between various components.  Determinations had to be made about which settings to employ for the registers from the options or profiles existing in the standard which were not fully defined.  Mark Bunker of Raytheon developed a list of standard CSRs that each of the contractors agree would be used for the settings.  Andersen, Tr. 4-33; Bunker, Tr. 6-107 to 6-108; Ebl, Tr. 6-161 to 6-162; Rule 4, Tab 629, Item 12).

120.  NIIF is a required interface of SAFENET between the SAFENET transportation layer and the Futurebus+ backplane that defines how one module works with another.  There was no definition of the interface in the draft standard.  Mr. Andersen of UNISYS and Navy employees led the resolution of the problem.  (Andersen, Tr. 4-28 to 4-32; Bunker, 6-109 t0 6-110; Ebl, Tr. 6-163; Rule 4, Tab 629, Item 32).

121. Mr. Murdock, COTR for the NGCR prototype contracts, did not direct the prototype contractors to develop the CSRs or the NIIF interface.  (Murdock, Tr. 2-122 to 2-126, 2-230 to 2-131, 3-45 to 3-48, 3-99, 3-101 to 3-102, 3-104 to 3-105, 3-106; Barringer, Exh. A-1, at 33; Milholland, Tr. 6-31).

122. By letter dated 8 June 1990, CCT provided a purchase order to UNISYS dated 1 May 1990 and signed by David Jackson on 2 May for SAFENET design and development support for the CCT prototype

Contract at a firm fixed price of $170,000.  (Rule 4, Tab 452). 

123.
The enclosed Statement of Work dated 17 April 1990 established that UNISYS would design the interface modules for CCT.  CCT would procure components, build the interface modules, and provide documentation to UNISYS showing which I/O pins on the Futurebus+ connector were to be used to support full VSB capability between the Ring Interface Module and the Protocol Processor Module.  UNISYS would debug the modules produced by CCT to UNISYS design specifications.  CCT would design all System Acceptance Tests.  (Rule 4, Tab 452). 

124.
By letter dated 8 June 1990, CCT informed the Navy in writing what it had presented during the 30-31 May 1990 CCT Program Management Review.  It required a six month slip for the first delivery and a two month slip for the remaining prototype systems.  CCT believed the proposed schedule was readily achievable if no additional undefined areas of the SAFENET specification were encountered.  CCT identified seven "NGCR Schedule Baseline Factors" which resulted in schedule delay, six of which were beyond the control of CCT.  Of the total calendar impact listed of 22-32 weeks, the two issues identified with the largest calendar impact were the NIIF interface for SAFENET I and II (6-8 weeks) and CCT's subcontract negotiation with UNISYS (4-6 weeks).  (Rule 4, Tab 29).

125.
CCT stated that the the NIIF interface for SAFENET was an undefined requirement for which the Navy had mandated implementation.  This required CCT engineering to define the specification for NIIF so it could be implemented for CCT's design.  CCT opined that "[s]pecification definition" was not within the scope of its NGCR prototype contract and that it was only required to perform "[d]esign implementation" of adequately defined specifications.
(Rule 4, Tab 29).

126.
The CCT Critical Design Review (CDR) was held 5-7 February 1991.  CCT informed the Navy that its schedule was further impacted in the total amount of 18-29.5 calendar weeks for the following issues: Design Stub Length, Parity error, Broadcast/Broadcall implementation, Locked Operations and Software Reset, Read Partial and Write Partial, Managed Objects (XTP), NIIF (802.5/NTP), and FDDI Reconfiguration.  The total cost impact for the same factors was listed as $210-300 thousand.  (Rule 4, Tab 39, at 3d page from end).

127.
CCT had not previously informed the Navy of reasons for a schedule slip.  CCT had not submitted any of these issues to the Interoperability Group which was handling both implementation and standards issues at this time.  CCT's requested schedule  slippage from April 1991 to July 1991 was in line with the other contractors.  Beginning in April 1991, the Navy assigned an on-site representative to be resident at CCT. (Rule 4, Tab 45).

128.
UNISYS charts presented at the CDR identified interoperability issues which were completed and those which were open.  The completed items were Futurebus+ NIIF profile specified (6/90); NIIF Directory Register extension specified (8/90); Addressing structure defined/documented (8/90); IEEE 802.5 Wrap specified (8/90); and NIIF extension for XTP specified (8/90).  (Rule 4, Tab 44, last two pages).  

129.
Contract Modification P00004, effective 23 April 1991, extended CCT's delivery schedule to 23 months for the first system and 24 months for the remaining systems.   It deleted section 3.4.6 and replaced it with the following only in the CCT contract:



"3.4.6  Interoperability

To ensure interoperability, the contractor shall meet with all other contractors for this effort and the Government to establish a forum to resolve any issues that affect interoperability.  Issues concerning the backplane, operating system, and SAFENET I and II standards shall be taken to the appropriate Working Group for resolution.  The Working Group resolution shall be discussed during these meetings in order to achieve an implementation of the resolution which is agreeable to both the Government and the contractor.  The agreed-to resolution of the interoperability issues which affect the Statement of Work, specification, or other contractual documents shall be formally incorporated in the contract.  The contractual incorporation of the resolutions of interoperability issues shall reflect accurately the agreed implementation between the Government and the contractor.  The administrative function of contractual incorporation of updated or changed specifications and standards does not in and of itself require any implementation of any changes to the existing contractual requirements as defined in the contract Statement of Work, contract specifications, the approved baseline design, or tailored design implementations defined in the Interoperability Working Group meetings or reports.  The requirements stipulated in the Statement of Work, paragraph 3.4.3, remain in full force and effect with respect to incorporation of such updates.  The meeting to establish the forum to ensure interoperability will be held no later than 60 days after contract award.  The interoperability of the SAFENET I and II modules will be assured by the definition during these meetings and the resulting implementation of the Application, Presentation, and Session layers of the International Organization of Standards (ISO) Open System Interconnection (OSI) Reference Model in accordance with the SAFENET I and II standards.  The contractor shall assist the Government in demonstrating that all modules are interoperable among the different vendors.




   (Rule 4, Tab 6).

130.
Contract Modification P00004 was a bilateral modification in which the parties agreed that no change to the price or other terms and conditions of the contract was required as a result of the changes made to the contract.  (Rule 4, Tab 6).  It was signed without any objection by CCT.  (Murdock, Tr. 3-74 to 3-75). 

131.
The new interoperability section was written by Mr. Jackson of CCT and put into the contract at his request.  Mr. Murdock's understanding was that the new language in the interoperability section changed nothing.  He did not understand the language to change the way CCT would perform maintenance updates under the contract.  (Murdock, Tr. 3-73 to 3-74).

132.
On 14 May 1991, CCT informed the Navy on-site representative that the earliest that CCT could test the SAFENET cards was two or three months from then because of a lack of connectors from Dupont.  The representative thought if the connectors slipped longer, CCT might desire a split delivery of the Futurebus+ and SAFENET modules.  (Rule 4, Tab 626).

133.
On 19 June 1991, CCT reported at its Program Management Review that its company financial investment was $800,000 and estimated at $ 1 million +.  (Rule 4, Tab 624, 2d chart from end).

134.
At its Program Management Reviews on 19 June 1991 and 16 October 1991, CCT reported that the pacing item was the SAFENET modules which still had to be integrated with the processors and shared memory and then integrated with the entire CCT system.  (Rule 4, Tabs 624, 625, at last two charts in each tab).

135.
In the 16 October 1991 review, CCT announced a schedule slip because UNISYS would not be delivering the SAFENET hardware until 15 November 1991 and CCT required at least four weeks to integrate the SAFENET modules with the rest of the CCT system.  (Rule 4, Tab 627).

136.
Contract modification P00005, effective 22 January 1992, extended the CCT delivery schedule for three systems to 22 January 1992 and two systems to 31 March 1992.  In the bilateral modification, the parties agreed that no change in price or terms and conditions was required as a result of any changes to the contract.  (Rule 4, Tab 7).

137.
CCT delivered the first three prototype systems on 7 January 1992 and the remaining two systems on 10 April 1992.  (Murdock, Tr. 3-10).  

138.
During the course of performance of the contract, the industry group determined that SAFENET I would not be a part of the required standard.  By the time the Navy was granted approval to delete the requirement in late 1991, CCT was close to receiving delivery of its SAFENET modules from UNISYS and did not want SAFENET I deleted from its contract.  (Murdock, Tr. 3-41 to 3-42; Jackson, Tr. 7-113).  The SAFENET I requirement was deleted from the Litton and Raytheon contracts for consideration.  (Rule 4, Tabs 373, 611).

139.
Contract modification P00006, effective 6 April 1992, to the Raytheon contract extended the delivery schedule to 21 April 1992 for Raytheon to deliver it SAFENET II modules and Raytheon so delivered.  Raytheon had delivered the rest of its prototype system on 31 August 1991.  The modification contained clause H-8, entitled Government Recognition of Contractor Investment, which was placed in the modification at Raytheon's request.  (Rule 4, Tab 611; Murdock, Tr. 3-33 to 3-35; Milholland, Tr. 6-43 to 6-44).  

140. Contract modification P00007 to the Litton contract extended the Litton delivery schedule to 30 September 1995 and Litton so delivered its prototype systems.  (Rule 4, Tab 367).

141. Raytheon did not believe that any work it performed during performance of the prototype contract, including work for the Interoperability Working Group, was beyond the scope of the contract.  (Milholland, Tr. 6-40 to 6-41; Bunker, Tr. 6-111).  Mr. Milhlland, Raytheon's program manager, testified that Mr. Murdock never ordered a change to the scope of the contract.  (Milholland, Tr. 6-31).  Milholland never reported to Raytheon senior management that any work beyond scope had been performed by Raytheon.  (Milholland, Tr. 6-40 to 6-41).  

142. Litton did not believe that any work it performed during performance of the prototype contract, including work for the Interperability Working Group, was beyond the scope of the contract.  (Ebl, 6-158, Chivers, Tr. 6-179).  Mr. Chivers, Litton's program manager, never received any reports from Mr. Ebl of out of scope work. (Ebl, Tr. 6-158). 

143. Mr. McClure, the Navy’s electrical engineer who supported the COTR during his administration of the three prototype contracts and who attended all the interoperability meetings, was never told that any issue was outside the scope of the contract by any contractor at the meetings with the exception of the upper three layers of SAFENET.  (McClure, Tr. 7-176, 7-178, 7-187 to 7-188; see FF 102).

144. Litton and Raytheon made no requests for increased funds as a result of standards issues raised to the Interoperability Group and resolved by that group.  (Murdock, Tr. 3-48 to 3-49, 3-50 to 3-51).

145. On 28 January 1997 DCAA issued its audit report on CCT’s claim.  Out of CCT’s $2,790,553 claim, DCAA questioned a total of $1,494,465 broken down as $33,000 of labor overhead, $16,063 of G&A, $197,163 of profit, and $1,279,375 of unabsorbed overhead.  (Rule 4, Tab 646, at 1). 

146. CCT’s overhead and G&A rates were much higher in the year prior to contract award than during the years CCT claims it incurred unabsorbed overhead as a consequence of purported defective specifications and constructive changes.  Specifically, DCAA found that CCT's audit adjusted overhead rate for FY89 was 254%, FY90 was 167.87%, FY91 was 167.79%, FY92 was 176.94%, and FY93 was 187.59%.  DCAA concluded that the original contract apparently absorbed less indirect expenses (i.e., $155,549) than CCT had originally anticipated.  (Rule 4, Tab 646, at 9, 13-14.  

147. DCAA also determined that CCT’s audit adjusted G&A rates for those years were 30.76%, 24.69%, 22.64%, 25.09%, and 29.15%.  (Rule 4, Tab 646, at 9).

148. Through a judgmental random sample of timecards for the alleged delay period 9 December 1989 through 9 February 1991, DCAA determined that CCT's direct employees were charging 40 hours a week directly to a job, with all or part of their time being charged to the subject contract, and some were working more than 40 hours per week during that period.  According to those timecards, CCT commenced assembling its first prototype system sometime in mid-September 1990.  (Rule 4, Tab 646, at 14).  

149.  According to its progress payments requests, CCT anticipated incurring a loss on the contract within two months after contract award, but significantly understated its estimates to complete.  (Rule 4, Tab 646, at 17).

150.  Although it requested a listing of residual inventory material so that it could determine the accuracy of CCT’s assertion that because of design changes there was unnecessary parts/materials purchased and material had to be scrapped, CCT failed to provide such a listing for DCAA’s review.  (Rule 4, Tab 646, at 18). 

151. DCAA discovered that CCT had set up a separate charge code in its accounting system for “CDR Delay-Out of Scope” to segregate costs associated with that alleged government-caused delay. (Rule 4, Tab 646, at 7).    

152. CCT’s cost proposal submitted in response to the solicitation indicated that its overhead rates for FY87 and FY88 were 212% and 234%, respectively.  It projected that its overhead rate for FY89 would be 238%, for FY90 it would be 185%, for FY91 it would be 120%, and for FY92 it would be 120%.  Nevertheless, the rates it bid for those years were 170%, 140%, 110%, and 110%, respectively.  Likewise, its cost proposal indicated that its G&A rates for FY87 and FY88 were 27% and 29%, respectively.  CCT projected that its G&A rates for FY89, FY90, FY91, and FY92 would be 30%, 24%, 18%, and 18%, respectively. Nevertheless, the rates it bid for those years were 24%, 20%, 18%, and 18%, respectively. (Rule 4, Tab 10, Vol. 2 (“Cost Volume”), “Indirect Rates and Factors” page).   

153.   CCT’s claim alleges entitlement to unabsorbed overhead in the amount of $723,225. (Rule 4, Tab 49, “Unabsorbed” section).  This amount was later reduced by CCT when it withdrew the CDR Cancellation portion of its claim by its letter to the Board of 13 March 1998.  CCT claims entitlement to 124 weeks of delay, and the unabsorbed overhead associated with the following periods:  9 December 1989 through 3 November 1990, and 10 April 1992 through 13 October 1993. (Rule 4,  Tab 646, at 11).  When CCT claimed to be impacted by “standards” and “directed work”, it would reassign personnel to other programs during those periods of time or initiate layoffs. (Jackson, Tr. 7-115 to 7-117, 7-165; Clark, Tr. 7-48 to 7-49).  

154. CCT’s job order cost accounting system breaks down costs by contract, function, and subfunction. (Jackson, Tr. 7-114).  That accounting system contained the following task descriptions:  Preliminary design H/W – NTDS, Preliminary Design – Software, Detailed Design H/W – Futurebus, Detailed Design H/W – SAFENET, Detailed Design H/W – Memory, Detailed Design – Software, PC Layout, Drafting, Project Management, Data Management, Out-of-Scope (CDR Delay), and Assembly. (Rule 4, Tab 49, “FY91 Direct Labor” section; Rule 4, Tab 646, at 7, 17).

155. CCT’s Chief Financial Officer relied upon that system to segregate/aggregate costs for purposes of CCT’s claim by identifying, during the periods CCT claims it was impacted, those costs associated with government reviews or data item preparation that would form the basis of a deliverable.  He excluded costs associated with those items from the claim because he considered them to be within scope of the contract, and also excluded the first 60 days of contract performance.  However, CCT’s accounting system was not set up in such a manner that during contract performance changed work was segregated from basic work.  With the exception of delays allegedly associated with CDR, a matter arising during contract performance that appellant believed was outside scope had no specific job cost account number established to collect the number of engineering hours associated with that particular matter. (Jackson, Tr. 7-114 to 7-115, 7-166 to 7-168; Rule 4, Tab 49, “Direct Labor FY91” section, at “9”).  CCT did not segregate costs in its accounting system between basic work and changed work because many of the claimed specification impacts and effects were directly interrelated. (Jackson, Tr. 7-168 to 7-170). 

156. It was primarily CCT’s CFO who compared the data contained in CCT’s accounting system with CCT’s contract performance in order to differentiate in its claim between costs incurred for “true” interoperability problems versus “specification defects” problems.  He then determined which costs were incurred for work within scope versus work done outside scope of the contract for purposes of submitting its claim. (Jackson, Tr. 7-170 to 7-173).  

III. ARGUMENT


A.  No Constructive Change Occurred.


CCT alleges that its prototype contract was changed when the joint Navy/industry working groups proved unable to respond to issues affecting the draft standards in a responsive and meaningful manner for purposes of the prototype contracting effort.  It alleges that the COTR, Jerry Murdock, directed CCT and the other prototype contractors to mature the draft standards sufficiently to build the prototype by resolving issues affecting the standards in the Interoperability Working Group. 

CCT apparently believes that its contract did not require CCT to further develop the interim standards or to correct deficiencies in and between the draft standards.


A constructive change occurs when the Government expressly or impliedly orders the contractor to perform work that is not specified in the contract documents.  To recover for a constructive change, a contractor is required to prove that (1) it did work outside scope of the contact or increased its level of performance, and (2) it was not a volunteer but instead did the work as a result of a direction or order from, or the insistence of, a government official.  Boes Iron Works, Inc., ASBCA No. 46159, 94-3 BCA ¶ 27,230 at 135,697; Jowett, Inc., ASBCA No. 47364, 94-3 BCA ¶ 27,110 at 135,119.  Before one can determine whether a contractor did work which was outside the scope of the contract, one needs to establish what actually was the scope of work under that contract.


It is undisputed that this contract was a fixed-price research and development contract.  The contract was solely funded with FY90 Navy RTD&E appropriations and contained in Section I various standard FAR clauses for fixed price research and development contracrs. (FF 3, 73). It required appellant to develop hardware and software in order to “validate” various “preliminary” and “draft” SAFENET and IEEE standards (FF 7-10) and deliver five “prototype” systems, (FF 74, 76, 777), thus fitting the definition of the word “development” in FAR 35.001.

     By definition, “validate” means to ascertain whether something can (or cannot) be done – for that is the purpose of any R&D contract. See, e.g., J.A. Maurer v. United States, 485 F.2d 588, 594 (Ct.Cl. 1973); Drake America Corporation v. United States, 168 Ct.Cl. 318, 322, 329-330 (1964).  As succinctly stated by Raytheon’s NGCR program manager, 

I think any interim standard before it has been finalized can’t really guarantee anything because it is always subject to change. . . .

(Milholland, Tr. 6-80). 

See FF 51, 52, 103. 

Government contract case law recognizes the risks in preliminary specifications.  See Lear Astronics Corporation, ASBCA No. 37228, 93-2 BCA ¶ 25,892 at 128,785 (whenever the word “preliminary” is used to describe documentation provided by the Government, a reasonably cautious contractor should be “wary of relying upon such a preliminary package, . . . [as] changes [are] not to be unexpected”). 

 In an R&D environment it can be difficult to determine whether something is inside scope or outside of scope (and thus whether any direction occurred).  That is especially true in the context of this contract, which required appellant to build to a moving target because it was required to build five prototype systems in accordance with draft SAFENET I and II and Futurebus standards “and all subsequent revisions to those three (3) standards from the date of contract award through thirty-six (36) months thereafter. . . .” (FF 74).

  In support of its position that out of scope work occurred, CCT primarily relies on the testimony of Mr. Jackson, CCT's current chief financial officer, who was CCT's proposal and program manager for the prototype contract.  However, Mr. Jackson did not review the draft standards or attend any of the Interoperability Working Group meetings and he is not competent to determine whether something is inside or outside scope because he possesses no engineering degrees. (FF 25, 26, 102).  See Fed.R.Evid. Rule 602; Carolina Maintenance Company, ASBCA No. 25891, 87-1 BCA ¶ 19,571 at 98,968, motion for reconsid. denied 88-1 BCA ¶ 20,388; Noslo Engineering Corporation,  ASBCA No. 27120, 86-3 BCA ¶ 19,168 at 96,899; Singer-General Precision, Inc. Librascope Division, ASBCA No. 15396, 73-2 BCA ¶ 10,350 at 48,890, aff’g on reconsid., 73-2 BCA ¶ 10,180. 

 CCT's other witness claiming work beyond scope was performed was Mr. Clark.  Mr. Clark was a part-time consultant under contract to CCT who performed a general review of the draft standards at time of proposal.  He believed at that time that the draft standards were complete and any changes would be minor.  See FF 29, 31-34. Much later, he became more involved with the contract and did a detailed review of the draft specifications.  (FF 34).  

Mr. Clark attended only the first two interoperability meetings in November and January. (FF 102).  Mr. Clark has no personal knowledge about what happened at the interoperability meetings when the prototype contractors agreed they would work standards issues to get on with their contracts.  The interoperability working group didn't begin to consider resolution of standards issues by itself until a later time.  (FF 110, 112-118). 

 Mr. Clark's testimony is based only on a document review and offers no insight or support for CCT's contention that Mr. Murdock directed CCT to perform out of scope work.

 We submit that the following is a more accurate reflection of what transpired during contract performance than Mr. Jackson’s lay opinion or Mr. Clark's retrospective review.  

First, Raytheon’s program manager, who attended all but the last Interoperability Working Group meeting, testified that the Navy’s COTR never ordered a change to the scope of the contract, that he never reported to his senior management that any such changes had occurred, and that in his opinion none of the issues that were addressed by the Interoperability Working Group were outside scope of the contract. (FF 141, 144). 

 Raytheon’s lead technical engineer, who attended all the Interoperability Working Group meetings (FF 102), testified that issues affecting the standards would be taken to the appropriate working group but that there “was not specific feedback catered to the Navy contract, it was a commercial standards body, you would get out of it what you put into it [because i]t was all [on] a volunteer basis.” (Bunker, Tr. 6-102 to 6-103). (FF 114, 115).

 In fact, it was Raytheon – not the Navy – who recommended prior to May 1990 that in order for the contractors to complete performance, the three contractors and the Navy should agree amongst themselves regarding the solution to a particular problem as part of the interoperability working group and thus work in parallel with the SAFENET and Futurebus+ Backplane Working Groups.  (FF 116).  The three contractors recognized that they had to define among themseves the baseline if they were to get on with building hardware and delivering it.  (FF 117, 118).


Second, Litton’s electrical/mechanical engineering manager – who attended all interoperability working group meetings (FF 102) and whose responsibility it was to concur to the interoperability agreements agreed to at those meetings (FF 101), stated that the three prototype contractors and the Navy agreed to define amongst themselves the baseline so that each contractor could get on with building hardware and delivering it.  (FF 117).   He also testified that, with only one exception which was not implemented by the Navy, the Navy never asked him to do work beyond the scope of the contract.  Mr. Ebl did not regard any of the work done at the interoperability group meetings to be beyond the scope of the contract, and that if he had believed any work was beyond the scope of the contract he would have informed Litton’s program manager.  Litton’s program manager, who was also Litton’s proposal manager, testified that his electrical/mechanical engineering manager never reported to him that Litton was performing out of scope work. (FF 142, 144).  


Third, a Unisys electrical engineer – who did not begin attending the Interoperability Meetings until the fourth one was convened on May 24, 1990 because Unisys was not yet under contract to appellant to perform work under the subject contract (FF 95, 102) – testified that there was a recognition on the part of the three prototype contractors that they had to reach consensus and agreement so they could implement NIIF for purposes of contract performance.  (FF 118).


Fourth, the Navy’s COTR, who participated in many of the interoperability working group meetings, testified that with respect to CSRs, Raytheon volunteered to develop a solution to a problem identified by it in the Interoperability Working Group since the Futurebus+ Backplane working group and the IEEE standards committee was not able to respond in a timely manner to that issue, and the other prototype contractors (including CCT) participated in that effort and reached a consensus regarding the solution.  Similarly, the decisions made by the prototype contractors, including CCT, regarding development of a NIIF interface were ones that were made voluntarily by those contractors, and were not unilateral determinations made by him.  Mr. Murdock did not direct the prototype contractors to develop the CSRs or the NIIF interface. (FF 119-121).


Mr. Murdock's authority as COTR was clearly set forth in Section G-6 of CCT's contract.  (FF 75).  Mr. Murdock had no authority to order extra work outside the scope of the contract.  CCT was well aware of the limits of Mr. Murdock's authority.  It is well established that the Government is not bound by the acts of its agents beyond the scope of their actual authority.  See Federal Crop Ins. Corp. v. Merrill, 332 U.S. 380, 384 (1947)


Finally, Mr. McClure, the Navy’s electrical engineer who supported the COTR during his administration of the three prototype contracts, testified that:

Q  And what was the process at the in[t]eroperability working group to resolve those issues?

A  Normally when a problem was presented in that light or it was an implementation choice . . . the group that brought the issue up normally had a proposed resolution that was tabled at that time for the other groups to resolve or to review and seek agreement among the four players . . . in aiding the three contractors to an amenable agreement. . . .

Q  It was necessary to have a consensus of the contractors?

A Yes.

*          *          *

Q  And in the early stages of the contract what was the results of taking standards issues to the Futurebus+ and SAFENET working group?

A  I agree with what’s been said before, it was very non responsive.  It took a long time to get a response back.

Q  And as a result of that what did the in[t]er-operability group do in light of untimely resolution from the working groups?

A  Well, there came a time, appointed time, where the [Interoperability Working G]roup as a whole agreed that in order to get on with the program, in other words, get on with the contracts, make them come to fruition, that we needed to, and I hate to use this term, but put a stake in the ground and start resolving some of the issues for contract purposes, and to go forward within the group and in the prototype’s implementation in accordance with those agreements.

Q  When this determination was made by the contractors to drive a stake in the ground, as you put it, what dissent on the part of any of the contractors was made evident to you?

A  To my best recollection is that everybody was all for it because everybody wanted to get on with the program.

Q  As the number of in[t]er-operability issues grew during the course of the contract what dissent, if any, was made known to you by any of the contractors as the number of issues increased and the contract progressed?

A  I don’t recall any dissent among the contractors in reaching resolution.  I mean obviously if the contractor didn’t agree it was tabled, or I mean the reasons were put on the table and they were openly discussed among the four parties.  But I don’t remember anybody saying they weren’t going to implement once they agreed to an agreement.

Q  During the course of any [of] the in[t]er-operability group meetings, by telephone or in person, what representation, if any, did any of the contractors make that any of the work being performed by the in[t]er-operability group was out of scope of the contract?

A  I don’t believe that came up in the conversation.  Well, let me amend that a little bit.  I believe that we were told repeatedly by all three contractors that they weren’t going to perform work outside the scope of the contract, but I never remember being told explicitly that an issue was outside the scope of the contract with the exception of the time frame when there was a discussion about the upper three layers of SAFENET.  And that I do recall being distinctly said that it was outside the scope of the contract.

Q  And in that discussion, what did all three contractors say?

A  No, it’s outside the scope.

Q  When you say – thank you.  And what did the Navy do as a result?

A  Dropped the issue.

 (McClure, Tr. 7-176, 7-178, 7-184 to 7-188)(emphasis added). (FF 115, 117, 143).

The overwhelming weight of the evidence cited above can be summarized as follows:  (1) The Navy did not direct or order any contractor (including CCT) to perform work that those contractor engineers who were present during the interoperability meetings believed to be outside the scope of their contracts, and (2) if any work was done by those contractors (including CCT) outside scope they did so as volunteers.  In short, appellant’s constructive change claim fails for a lack of proof.

B.  Appellant’s Total Cost Claim Should Be Denied.

CCT's claim is a total cost claim.  Under the total cost method, a contractor must prove (1) the nature of the losses makes it impossible to determine actual damages with a reasonable degree of accuracy, (2) the reasonableness of its bid, (3) the reasonableness of its actual costs, and (4) the lack of responsibility for the added costs. Servidone Construction Corp. v. United States, 831 F.2d 860, 861-862 (Fed.Cir. 1991); Ceramics Process Systems Corp., ASBCA No. 49432, 97-2 BCA ¶ 29,134 at 144,958.  



1.  Appellant’s Bid Was Not Realistic.
In its technical proposal CCT stated that it could fully satisfy all the requirements of the prototype contract in a cost effective and timely manner and could deliver the prototype system ahead of schedule.  (FF 19).  Its prototype design concept was already complete and it would complete preliminary design of the Futurebus+ circuit card before award of contract.  (FF 20, 21).  

Despite these confident assertions, CCT's knowledge of the magnitude of what would be required to properly perform this contract was cursory at best.  Contrary to the assertions in its response to discussion questions, it did not conduct a thorough review of the draft specifications.  (FF 26, 27, 29, 32, 34, 44).  For example, Mr. Clark, a former CCT consultant and later employee who drafted the portion of appellant’s technical proposal relating to appellant’s anticipated use of a 29K microprocessor stated that:

Q  Okay.  At the time that you were preparing, helping prepare, the technical proposal for CCT on the NGCR program did you believe that CCT could perform the contract in the 12 months required by the solicitation?

A  Yes, we did.  The contract or the specifications provided were very detailed, very complex, but in going through them at the level that would expect for a generated proposal, we believe that they were implementable.  It was stated that these were interim specs, and so there was anticipation that minor problems would be solved by the time of the contract award.
(Clark, Tr. 7-50, 7-64)(emphasis added).

The basis of such an assumption that “minor problems would be solved by the time of contract award” was never explained by Mr. Clark at the hearing; and the phrase “at the level that would [be] expected for a generated proposal” suggests that CCT’s review of the solicitation was good enough for government work.  This conclusion is corroborated by the fact that Mr. Clark could not identify anyone at CCT who reviewed the portion of the technical proposal relating to that microprocessor prior to its submission to the Navy , and that he “spent whatever time I thought was necessary in order to generally evaluate the requirements so that I could respond to the portion of the proposal that I was trying to respond to.”.(emphasis added). (FF 29).

Similarly, CCT's claim states that

[f]ollowing contract award and during the design and development phase of the contract, CCT identified and notified the Government of several areas of the SAFENET Specification which were completely undefined (i.e., blank pages). . . .

(R4 Tab 49, at 6)(emphasis added).

We wonder how it became so difficult prior to award to discover that fact and how it became so easy to do so after award.  See American Optical Corp., ASBCA No. 20488, 77-1 BCA ¶ 12,346 at 59,706 (a blank space in a contract provision constitutes a patent ambiguity).  Significantly, appellant’s chief financial officer stated that “[a]t the time we put the proposal together . . . they were complex specifications.  A lot of the problems and the defects didn’t come out until a very in depth analysis [was done] by all three contractors and the government engineers. . ."  (Jackson, Tr. 7-141) (FF 27). 

But this response begs the question:  Why were Raytheon and Litton able to more accurately assess the magnitude of effort to be required of them during contract performance than was CCT? (FF 48-54, 60-62, 67).    


The answer to that question is simple.  Unlike Raytheon, Litton, and Unisys (FF 46-52, 59-62), CCT did not participate prior to contract award in the various standards bodies and therefore did not fully understand the complexity of the effort that it was about to undertake. (FF 33, 35, 36).  Appellant’s primary subcontractor, Unisys, did warn it in writing of the “open ended issue of the NGCR RFP’s interoperability requirement and the specification requirement upgradeability of the SAFENET I & II and Futurebus+ specifications over the length of the contract.” (FF 17). 

 The rationale behind that warning was succinctly stated by Mr. Andersen of (then) UNISYS at the hearing:

. . . [w]e were concerned about the evolution of [the standards] over a period of time and the risk factors because of the different – as you have seen here, we were tangling with industrial advisor[y] groups, with standards bodies, with the Navy’s requirements and so forth, and all of these different groups have a string they can pull on this, either directly or indirectly, and it was this aspect of it that was so troubling that once you would sign up, if it wasn’t extremely precise what you had signed up to do, then you’[d] be caught in the web and that’s where you would lose your money. (emphasis added).

(FF 16).


Unfortunately, CCT's Mr. Jackson apparently decided to disregard the UNISYS warning.  He also disregarded the Navy's warning in the Synopsis that a contractor's cost to meet the requirements would far exceed the $2 million award price.  (FF 6, 43, 44).  He bid the contract as if the risks were minor and believed CCT would have a cost of $1.5 million and make a profit.  (FF38).  He further believed the contract required no investment on the part of CCT.  (FF 41).  

The contrast between Raytheon and Litton’s approach to proposal preparation and contract performance on the one hand, and CCT's approach to those same tasks on the other hand, is revealing.  (FF 46-68).  As its proposal/program managers, Raytheon and Litton appointed individuals with solid engineering credentials and long experience in managing engineering programs.  (FF 51, 66).  As its proposal/program manager, appellant appointed an individual who possesses a degree in business administration and no engineering degrees whatsoever. (FF 25). 

 We therefore do not find it particularly surprising that: 

(1)  CCT's claimed amount when added to the contract price (i.e., $4.45 million) falls

within the “$3 to $5 million dollar range” appellant stated in response to a discussion question during source selection that it would otherwise have

expected to expend, (FF 44),

(2)  that amount is within the amount the Navy estimated each prototype contractor would expend ($2 million of Navy funding and $4 million of

contractor investment), (FF 69), and

(3)  that amount is only slightly larger than the amount Litton expected to (and did) expend to perform their prototype contract (i.e., $4 million). (FF 63-66).

As in Carolina Maintenance Company, ASBCA No. 25891, 87-1 BCA ¶ 19,571 at 98,968, motion for reconsid. denied, 88-1 BCA ¶ 20,388, the Government did its best to warn this small business regarding the risks of entering into this fixed-price R&D contract by posing a critical discussion question during source selection. (FF 43).  CCT's Mr. Jackson thought he knew better than Raytheon, Litton, Unisys, and the Government about the scope of work CCT offered to undertake.  Now, having been “caught in the web,” CCT seeks to wiggle out of its response to that discussion question:  

[I]f our experience and judgment proves erroneous, we have very carefully weighed and analyzed all risks attendant with this program and will absorb any attendant costs. 

(FF 44).  The fact that this small business was not well served by the business judgment of Mr. Jackson does not serve as a basis for recovery.  It is now time for CCT to live up to the representation made by its Mr. Jackson in 1989 and absorb those costs.  

CCT's proposal and its belief that investment on its part would not be necessary to complete the requirements of the prototype were not realistic or reasonable.  The Board should so hold.

2.  Cost Segregation.
At the hearing appellant’s chief financial officer stated that the in-scope work appellant did during contract performance was so interrelated with out-of-scope work that its accounting system did not differentiate between the two. (FF 155).  His assertion is belied by appellant’s practice during contract performance.  In at least one instance, appellant segregated basic work from changed work – #3050-100 (“Out-of-Scope (CDR Delay”). (FF 151).  Therefore, appellant could have done the same for all the other alleged “out-of-scope” delays it experienced; instead appellant’s chief financial officer made the business decision not to do so.


One of appellant’s former engineers testified that the mere passage of time constitutes a delay. (Clark, Tr. 7-36).  His testimony consisted of generalized statements to the effect that the six matters discussed in its claim had a significant effect on the contract completion date – because appellant would commence drafting a schematic depicting its design, then discover that something would not work, pose the problem to the Interoperability Working Group, wait for a resolution, and then redo that schematic on its computer – and thus perhaps only ten percent of its original design remained and thus 11-12 months of the first year of contract performance was “wasted.” (Clark, Tr. 7-42 to 7-47).  Moreover, his recollection of the number of weeks CCT was delayed was inconsistent with contemporaneous documentation submitted by appellant to the Navy during contract performance. (Clark, Tr. 7-31 to 7-34, 7-57 to 7-59; Rule 4, Tab 29).  Mr. Clark failed to prove that the specific delays were due to Government responsible causes, that the overall completion of the project was delayed as a result, and that any Government-caused delays were concurrent with delays within the contractor’s control. Southwest Marine, Inc., ASBCA No. 36854, 95-1 BCA ¶ 27,601 at 137,520, aff’d on reconsid, 95-2 BCA ¶ 27,861.    


3.  Appellant Bears Responsibility For The Added Costs Of Performance.  

CCT contributerd significantly to any delay it suffered.  CCT's subcontract with its principal subcontractor UNISYS was not executed until 1 May 1990 (FF 122), five and one-half months after contract award. 

 We acknowledge that appellant’s chief financial officer testified that he had an “understanding” or “oral agreement” with Unisys prior to award of the subject contract whereby Unisys would provide the SAFENET I and II modules including integration and testing.  However, it is not established in the record what work, if any, was done by UNISYS under the 19 December 1989 purchase order.  (FF 105). 

  Mr. Jackson's testimony is contradicted in the record.  He fails to explain why he represented to the Navy during CCT's May 30-31, 1990 program review that the “Unisys Subcontract Negotiation” had caused a “4-6 weeks” “calendar impact” to the schedule. (FF 124).  If in fact Unisys was working for appellant under a prior purchase order issued on 19 December 1989 (FF 105), then why would there be any need to “negotiate” anything with that subcontractor. 

 In further contradiction of Mr. Jackson's testimony, appellant’s project manager represented to the Navy on 8 March 1990 (i.e., 5½ months after contract award) that appellant would be unable to make its presentation at the SAFENET working group meeting on 22 March 1990 – efforts unquestionably required of CCT by section 3.4.5 of the SOW  (FF 82) - because it was in negotiation with three potential contractors for the SAFENET work.  (FF 109). 

 If Unisys was already performing the NGCR prototype work for CCT under contract as of 19 December 1989, then why would CCT be in contract discussions with three potential subcontractors, including UNISYS. (FF 107, 109).  Mr. Andersen of UNISYS did not attend any interoperability meetings on behalf of CCT until the fourth meeting on 24 May 1990, after award of the 1 May 1990 purchase order from CCT to UNISYS. (FF 102).            


Based on the above, Mr. Jackson's testimony is not credible.  In fact, CCT's estimate at the end of May 1990 that the subcontract negotiation with UNISYS only delayed it 4-6 weeks is self-serving.  (FF 124).  Almost half the original delivery schedule was over before UNISYS was under contract with UNISYS for the SAFENET modules.  


The UNISYS original estimate for all SAFENET work was $1.5 million.  (FF 18).  Under the 1 May

1990 purchase order for $170,000, UNISYS would design the interface for CCT and CCT would procure components and build the modules.  CCT would also have to provide documentation to UNISYS of I/O pins on the Futurebus+ connector that were used to support capabilities between modules.  (FF 123).  The result was a requirement for close coordination between CCT and UNISYS as UNISYS had to connect some of its workproduct on modules built by CCT.


In May 1991, CCT reported a schedule slippage of two to three months because it could not get the SAFENET cards from UNISYS for required testing because of a shortage of Dupont connectors.  (FF 132).  In June and October 1991, CCT reported that its pacing item for delivery of the prototype system was the SAFENET modules which still had to be integrated with the processors and shared memory and then further integrated into the CCT system.  (FF 134).  On 16 October 1991, CCT reported a further four week slippage in delivery of the SAFENET modules from UNISYS.  (FF 135).


In its claim, CCT has only attributed 4-6 weeks of delay responsibility to itself for its delayed negotiations with UNISYS.  It makes no allocation of delay time to CCT for problems with delivery of the SAFENET modules recognized above and has not proven that delay at this time was from Government causes. 

C.  Appellant’s Theory Of  “Defective Specifications” Is Untenable.
To recover under a theory of defective specifications, the contractor must prove (1) the specification gave precise instructions regarding the methods and materials to be used in manufacturing the product (i.e., the specification was a design specification), (2) it manufactured the product in strict accordance with the drawings and specifications, (3) the product failed to physically perform as expected, and (4) the most probable cause of the failure was a defective specification. Moniter Plastics Company, ASBCA No. 14447, 72-2 BCA ¶ 9626 at 44,971; Hobbs Construction & Development, Inc., ASBCA No. 30432, 32151, 91-2 BCA ¶ 24,014 at 120,232; Morrison-Knudsen Co., ASBCA Nos. 32476, 32657, 90-3 BCA ¶ 23,208 at 116,479; General Time Corporation, ASBCA No. 22306; 80-1 BCA ¶ 14,393 at 70,980; Bermite Division of Whittaker Corporation, ASBCA Nos. 19211, 77-2 BCA ¶ 12,675 at 61,509-61,510.

  With respect to the first element, “performance specifications” set forth an objective or standard to be achieved and the successful bidder is expected to exercise his ingenuity in achieving that objective or standard of performance by selecting the means and assuming a corresponding responsibility for that selection whereas “design specifications” describe in precise detail the materials to be employed and the manner in which the work is to be performed and the contractor has no discretion to deviate from the specifications but is required to follow them as one would a road map.  In contrast to performance specifications, only detailed design specifications contain an implied warranty that if they are followed an acceptable result will be produced. Blake Construction Company, Inc. v. U.S., 987 F.2d 743, 745 (Fed.Cir. 1993).  

Although appellant spent an inordinate amount of time at the hearing explaining how the specifications were allegedly defective, that highly technical testimony was essentially irrelevant because the specifications were labeled “draft” or preliminary” (FF 7-10), meaning that no reasonable contractor could conclude that the specifications gave precise instructions regarding the means and materials to be used to manufacture the product. Lear Astronics Corporation, ASBCA No. 37228, 93-2 BCA ¶ 25,892 at 128,785.  

Even if that fact is disregarded, a review of each item associated with the six “defective” specifications identified in appellant’s claim would prove that appellant is not entitled to an equitable adjustment.  For our purposes, an examination of two of the alleged defective specifications is sufficient.  

The first allegation of a “defective” specification is the NIIF Interface for SAFENET I and II modules.  The NIIF interface was a SAFENET requirement.  The interim standards provided no definition and one was provided through the interoperability group for contract purposes so the prototype contractors could move forward.  (FF 120).  Total lack of definition in a specification is surely not a design specification. 

The second allegation of a defective specification is Control and Status Registers.  The draft Futurebus+ standard contained option or profiles of settings which were not fully defined from which a contractor had to make selections.  Mr. Bunker of Raytheon developed a list of standard CSRs which were used by all the prototype contractors.  (FF 119).  A specification containing options for selections which are not fully defined hardly meets the requirements for a design specification.

It is apparent that what CCT has classified as defective specifications do not fit the legal definition of that term.  Given that CCT's claim is a total cost claim, it is impossible for the Board to segregate such specifications from those it might conclude were "defective specifications."  There is no basis for recovery here.

D.  Appellant Incurred No Unabsorbed Overhead.
CCT’s claim alleges that it incurred unabsorbed overhead as a consequence of Government actions.  CCT’s assertion is without merit.


To recover for unabsorbed overhead, CCT must prove that (1) a government-caused delay occurred and at the time the delay commenced its duration was uncertain such that the contractor was on "stand by" during the delay, and (2) while "standing by," it was impracticable for the contractor to take on additional work. West v. All State Boiler, Inc., 146 F.3d 1368, 1373 (Fed.Cir. 1998). 

DCAA’s review of appellant’s timecards created during the time period appellant claims it incurred unabsorbed overhead indicated that appellant’s employees were working full-time. (FF 148).  Likewise, CCT’s witnesses admitted that when appellant would be impacted by “standards” and “directed work,” CCT would reassign personnel to other programs or initiate layoffs.  (FF 153).  

Moreover, it is undisputed that CCT’s overhead and G&A rates for the years prior to contract award were much greater than those appellant experienced during the period of time it alleges it incurred unabsorbed overhead. (FF 146, 147).  In fact, DCAA concluded that the contract eventually absorbed fewer indirect expenses than appellant had originally anticipated. (FF 146).  In other words, assuming appellant’s allegations of defective specifications and constructive changes are correct, appellant came out better than it would have in the absence of such “defective” specifications and “constructive changes.”

In any event, evidence of such a “negative rate differential” – i.e., a situation where overhead/G&A rates experienced during the period a contractor alleges it incurred unabsorbed overhead are lower than the rates it experienced in prior fiscal years – precludes recovery of unabsorbed overhead. So-Pak-Co., Inc., ASBCA No. 38906, 93-3 BCA ¶26,215 at p. 130,470.  The Board should so hold.
IV.
CONCLUSION

The subject claim provides no basis for an equitable adjustment for the reasons set forth above.





Respectfully submitted,





Mark R. Wiener





Senior Trial Attorney

Dated:  25 May 1999

1
4

