Memorandum of Law by Defendant in support of full or partial Dismissal or Summary Judgement

IN THE UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF FLORIDA

PENSACOLA DIVISION

COHESION, INC.,

Plaintiff,

V.                                          CASE NO: 94‑30165/RV

JOHN H. DALTON

Secretary of the Navy,

Defendant,

MEMORANDUM IN SUPPORT OF DEFENDANT'S MOTIONS FOR:(1) DISMISSAL OR IN THE ALTERNATIVE SUMMARY JUDGMENT; OR ALTERNATIVELY (2) PARTIAL DISMISSAL ORIN THE ALTERNATIVE PARTIAL SUMMARY JUDGMENT.

Defendant, John H. Dalton, Secretary of the Navy, by and through the undersigned Assistant United States Attorney, provides the following Memorandum of Law in support of his Motions for: (1) Dismissal or in the alternative Summary Judgment; and (2) Partial Dismissal or in the alternative Partial Summary Judgment.

I. STATEMENT OF THE CASE

1.
The Plaintiff filed this action pursuant to Title VII of the 1964 Civil Rights Act, as amended, codified at 42 U.S.C.§ 2000e. et seq. (Complaint, paragraph 1).

2.
According to Plaintiff, Cohesion, Inc., it is a corporation incorporated under the laws of the State of Florida,having its principal place of business in Escambia County, Florida, and it is a group of African‑Americans that was organized to fight discriminatory practices within the Department of the Navy. (Complaint, paragraphs 4 and 5).

3.
Corporate Plaintiff is the sole plaintiff and alleges that this action was filed on the behalf of 33 "aggrieved individuals" with the consent of each. (Complaint, paragraphs 6, 11 (Johnson), 47 (Roby), 74 (Ware), 105 (Lovelace), 141 (Nelson), 166 (Robinson), 206 (Stanberry), 256 (Young), 283 (Barnes), 314 (Lacey) , 349 (Sharpe) , 387 (Hicks) , 416 (Alexander) , 441 (Bridges), 461 (Broughton), 487 (Brown), 535 (Frelix), 579 (Hill), 606 (James), 634 (Ward), 672 (Chatman), 693 (Smith), 724 (Butler), 755 (Cannon), 774 (Jones), 805 (Taylor), 832 (Miles) , 863 (Burgess), 895 (McQueen), 925 (Jackson), 952 (Posey), 978 (Vinson), 998 (Welcome)).

4.
Plaintiff alleges that a number of Navy activities located at the Pensacola Naval Air Station have discriminated against the 33 "aggrieved individuals" in a variety of employment practices. (Complaint at paragraphs 10 and 11 through 1,077).

5.
Plaintiff requests award of compensatory damages for each aggrieved individual as well as equitable relief, costs, and attorneys fees. (See e.g., Complaint at paragraph 46 and at page 160).

II.  STATEMENT OF MATERIAL FACTS TO WHICH

THERE IS NO GENUINE ISSUE TO BE TRIED.

With respect to Defendant's motion, there are only two material facts at issue.  With respect to both of these material  facts, there is no genuine issue to be tried.  These two material facts are:

1.
The sole plaintiff in this matter is Cohesion, Inc., a corporate entity.

2.
The plaintiff, Cohesion, Inc., seeks compensatory damages as well as individualized equitable relief for 33 "aggrieved individuals."

3.
The defendant, John H. Dalton, is Secretary of the United States Navy, a federal agency.

III.  THE STANDARDS APPLICABLE TO THIS MOTION.

A. Standing Is a Question of Subject Matter Jurisdiction. 

Defendant's motions are based on Plaintiff's lack of standing: both statutory and constitutional standing.  "Because standing is jurisdictional in nature, the effect of dismissing for lack of subject matter jurisdiction or lack of standing is identical." Morast v. Lance, 807 F.2d 926, 932 n. 6 (11th Cir. 1987).  Thus, "a dismissal for lack of standing has the same effect as a dismissal for lack of subject matter jurisdiction under Fed.R.Civ. P. 12(b)(1)." Cone Corp. v. Florida Dept. of Trans., 921 F.2d 1190, 1203 n. 42 (11th Cir. 1991).

Therefore, Defendant premises his motions for dismissal on "lack of jurisdiction over the subject matter" pursuant to the provisions of Rule 12 (b) (1) of the Federal Rules of Civil Procedure.1 In the alternative, if the Court deems it more appropriate, Defendant requests that Plaintiff's lack of statutory and constitutional standing be evaluated under the dismissal provisions of Rule 12 (b) (6) or the summary judgment standards of Rule 56 of the Federal Rules of Civil Procedure.

B.
Standards for Dismissal.

On a motion to dismiss, the allegations of the complaint must be accepted as true.  Cruz v. Beto, 405 U.S. 319, 322 (1972).  The Court is bound to give plaintiff the benefit of every reasonable inference to be drawn from the "well‑pleaded" allegations of the complaint.  Retail Clerks Int'l Ass'n v. Schermerhorn, 373 U.S. 746, 753 n.6 (1963).  Thus, the plaintiff need not necessarily plead a particular fact if that fact is a reasonable inference from facts properly alleged.  Id. See also Wheeldin v. Wheeler, 373 U.S. 647, 648 (1963) (inferring fact from allegations of complaint).

C.
Standards for Summary Judgment.

Rule 56 of the Federal Rules of civil Procedure governs the procedure for summary judgment. In pertinent part Rule 56(c) states:

The judgement sought shall be rendered forthwith if the pleadings, depositions, answers to interrogatories and admissions on file, together with the affidavits, if any, show that there is no genuine issue of material fact and that the moving party is entitled to judgment as a matter of law.

Fed.R.Civ.P. 56(c).   "[T]he plain language of Rule 56(c) mandates the entry of summary judgment, after adequate time for discovery and upon motion, against a party who fails to make a showing sufficient to establish the existence of an element essential to that party's case, and on which that party will bear the burden of proof at trial."  Celotex Corp. v. Catrett, 477 U.S. 317, 322, 106 S.Ct. 2548, 2552, 91 L.Ed. 265, 273 (1986); Everett v. Napper, 833 F.2d 1507, 1510 (11th Cir. 1987).

However, summary judgment may not be granted "[i]f a reasonable fact finder could draw more than one inference from the facts, and that inference creates a genuine issue of material fact." Cornelius v. Highland Lake, 880 F.2d 348, 351 (11th Cir. 1989), cert. denied, 494 U.S. 1066, 110 S.Ct. 1784, 108 L.Ed.2d 785 (199O).  A "material" issue of fact is a fact that might affect the outcome of the case under the governing law.  Anderson v. Liberty Lobby.  Inc., 477 U.S. 242, 248, 106 S.Ct. 2505, 2510, 91 L.Ed‑2d 202, 211 (1986).  If the record taken as a whole could lead a rational trier of fact to find for the non‑moving party,5 then the issue of fact is genuine.  Id. See also Matsushita Electric Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586, 106 S.Ct. 1348, 1356, 89 L.Ed.2d 538, 552 (1986).

Evidence may not be weighed to resolve a factual dispute.  If a genuine issue of material fact is present, summary judgment must be denied. Hutcherson v. Progressive Corp., 984 F.2d 1152, 1155 (11th Cir. 1993).  Similarly, summary judgment must be denied if reasonable minds could differ on the inferences arising from undisputed facts.  Miranda v. B & B Cash Grocery Store, Inc., 975 F‑2d 1518, 1534 (11th Cir. 1992).

When reviewing a motion for summary judgment motion, the Court must view the record and all inferences that can be drawn from it in the light most favorable to the non‑moving party.  See Souran v. Travelers Ins.  Co., 982 F.2d 1497, 1502 (11th Cir. 1993).  Furthermore, the Court must consider the entire record and must not limit its review to only those portions of the record which have been selected for attention by the parties.  See Clinkscales v. Chevron USA, Inc., 831 F.2d 1565, 1570 (11th Cir. 1987).

IV.  PLAINTIFF, COHESION, INC., DOES NOT HAVE

STATUTORY STANDING NECESSARY TO PURSUE THIS MATTER.

As a corporate entity the Plaintiff does not have statutory standing with respect to a federal‑sector claim made pursuant to Title VII of the Civil Rights Act of 1964, as amended.  One dimension of statutory standing addresses the question of whether "the plaintiff is within the class of persons sought to be benefitted by the (statutory] provision at issue." Holmes v. Securities Investor Protection Corp., ___ U.S. ___ , 112 S.Ct.1311, 1328 (1992) (Scalia, J. concurring); accord Church of Scientology Flag Service Org. Inc. v. City of Clearwater, 2 F.3d

1514,  1526 (11th Cir. 1993).  To address this question, reference must be made to the applicable statutory language to determine whether a corporate plaintiff is a proper party in a Title VII action against the federal government.

A.
In Federal‑Sector Title VII Cases, Complaints May Be

Filed Only by Employees or Applicants for Employment.

Federal‑sector Title VII actions are governed by Section 2000e‑16 of Title 42 of the U.S. Code.  Section 2000e‑16(c) of Title 42 of the U.S. Code specifically provides that "an employee or an applicant for employment . . . may file a civil action." The complete provision states:

Within 90 days of receipt of notice of final action taken by a department, agency, or unit referred to in subsection (a) of this section, or by the Equal Employment Opportunity Commission upon an appeal from a decision or order of such department, agency, or unit on a complaint of discrimination based on race, color, religion, sex or national origin, brought pursuant to subsection (a) of this section, Executive Order 11478 or any succeeding Executive orders, or after one hundred and eighty days from the filing of the initial charge with the department, agency, or unit or with the Equal Employment Opportunity Commission on appeal from a decision or order of such department, agency, or unit until such time as final action may be taken by a department, agency, or unit, an employee or applicant for employment, if aggrieved by the final disposition of his complaint, or by the failure to take final action on his complaint, may file a civil action as provided in section 2000e‑5 of this title, in which civil action the head of the department, agency, or unit, as appropriate, shall be the defendant.

42 U.S.C.A. § 2000e‑16(c) (1994) (emphasis added).  No provision is made in Section 2000e‑16 for suits to be filed by organizations on behalf of employees.

Since the application of Title VII to the federal government involves a wavier of sovereign immunity, the statutory provisions are to be strictly applied.  Irwin v. Veterans‑Administration, 498 U.S. 89, 94, 111 S.Ct. 453, 456, 112 L.Ed.2d 435 (1990) . Accord Nagy v. U.S. Postal Service, 773 F.2d 1190 (11th Cir. 1985) ("Federal agencies are shrouded with sovereign immunity, which is waived only to the limited extent articulated in Section 717 [codified as 42 U.S.C. § 2000e‑16].").  "A waiver of sovereign immunity 'cannot be implied but must be unequivocally expressed'." Irwin, 498 U.S. at 95, 111 S.Ct at 457 (citations omitted).  Moreover:

Like a waiver of immunity itself, which must be "unequivocally expressed," "this Court has long decided that limitations and conditions upon which the Government consents to be sued must be strictly observed and exceptions thereto are not to be implied."

Lehman v. Nakshian. 453 U.S. 156, 160‑61, 101 S.Ct. 2698, 2701 702, 85 L‑Ed. 1058 (1981) (citations omitted).  In a post Irwin case, the Supreme Court has affirmed the requirement for strict construction of waivers of sovereign immunity:

These cases (narrowly construing exceptions to waivers of sovereign immunity) do not, however, eradicate the traditional principle that the Government's consent to be sued "must be 'construed strictly in favor of the sovereign,' and not ‘enlarge[d] ... beyond what the language requires,’" a rule of construction that we have had occasion to reaffirm once already this Term.

United States v. Nordic Village‑ Inc., ___ U.S. ___, 112 S.Ct. 1011, 1014‑15, 117 L.Ed.2d 181 (1992).

The provisions of Section 2000e‑16(c) of Title 42 of the U.S. Code must be strictly applied.  Only "an employee or an applicant for employment and . . . may file a civil action."  42 U.S.C. S 2000e‑16(c).  Plaintiff, a corporate entity, is neither an employee nor an applicant for employment.  Cohesion, Inc. has no statutory standing to pursue this matter on the behalf of allegedly "aggrieved individuals."

B.
For Federal‑Sector Cases, Congress Specifically

Excluded the "On Behalf of" Provision Applicable in the Private Sector.                          

In private‑sector Title VII cases, statutory standing of are presentative organization can be based on the provision of Section 2000e‑5(b) of Title 42 of the U.S. Code which permits a charge to be filed "on behalf of a person claiming to be aggrieved."  The pertinent portion of the provisions states:

Whenever a charge is filed by or on behalf of a person claiming to be aggrieved, or by a member of the Commission, alleging that an employer, employment agency, labor organization, or joint labor‑management committee controlling apprenticeship or other training or retraining, including on‑the‑job training programs, has engaged in an unlawful employment practice, the Commission shall serve a notice of the charge (including the date, place and circumstances of the alleged unlawful employment practice) on such employer, employment agency, labor organization, or joint labor‑management committee (hereinafter referred to as the "respondent") within ten days, and shall make an investigation thereof.

42 U.S.C.A. § 2000e‑5(b) (1994) (in pertinent part) (emphasis added).  However, Congress excluded subsection (b) of Section 2000e‑5 from  applicability to federal‑sector cases.  42 U.S.C § 2000e‑16(d) (only 2000e‑5(f) through (k) are applicable to federal sector cases).  The complete provision states:

The provisions of section 2000e‑5(f) through (k) of this title, as applicable, shall govern civil actions brought hereunder, and the same interest to compensate for delay in payment shall be available as in cases involving nonpublic parties.

42 U.S.C.A. § 2000e‑16(d) (1994) (emphasis added).  If Congress had intended the "on behalf of" provision to apply to the Federal government, it could have easily included a reference to Section 2000e‑5(b) in 42 U.S.C. § 2000e‑16(d).  Instead, Congress specifically chose to make only Subsections (f) through (k) of Section 2000e‑5 applicable to federal‑sector cases.  Thus, the language of the statute itself demonstrates the specific congressional intent not to authorize the "on behalf of" representation in federal‑sector cases.  See Lewis v. Federal Prison Industries. Inc., 953 F.2d 1277, 1282 (11th Cir. 1992) ("If Congress had intended that the same type of relief should be available in federal employee ADEA cases it could easily have included the same language in section 15.  Congress' failure to do so suggests that it intended that FLSA remedies would not be available in federal employee ADEA cases."). As discussed previously, since the application of Title VII to the federal 10 government involves a wavier of sovereign immunity, the statutory provisions are to be strictly applied.

Therefore, under the statutory provisions applicable in cases against the Federal government, the Plaintiff, as a corporate entity, has no statutory standing.  Since the court is without subject matter jurisdiction, the case must be dismissed.

C.

The Eleventh Circuit Requires Strict Compliance with 42 U.S.C § 2000e‑16(c) for a Proper Defendant;  the Same Strict Compliance Should Apply for a Proper Plaintiff.                  

While Defendant has found no Eleventh Circuit precedent addressing the statutory standing requirement for a plaintiff in a federal‑sector Title VII action, prior Eleventh Circuit decisions regarding the proper defendant in a federal‑sector Title VII action are relevant.2  Addressing the issue of the proper defendant pursuant to 42 U.S.C. § 2000e‑16(c), the Eleventh Circuit has stated:

The controlling statute in this case is 42 U.S.C. § 2000e‑16(c) which states:

Within thirty days of receipt of notice of final action taken by ... the Equal Employment Opportunity Commission .... an employee or applicant for employment ... may file a civil action as provided in section 2000e‑5 of this title, in which civil action the head of the department agency, or unit, as appropriate, shall be the defendant.

Bates filed a complaint naming TVA and Engelstad (a division director] as defendants within the thirty‑day time limit.  Neither11TVA nor Engelstad, however, fit the statutory requirement that the civil action be against "the head of the department, agency, or unit." The TVA is headed by a three‑member board of directors.  Accordingly, the district court correctly dismissed TVA and Engelstad because they were not proper parties under 42 U.S.C. s 2000e‑16(c).

Bates v. Tennessee Valley Authority, 851 F.2d 1366, 1368 (11th Cir. 1988) (emphasis added), cert. denied 490 U.S. 1106, 109 S.Ct. 3157.  Accord  Bryant v. U.S. Dept. of Agriculture, 967 F.2d 501, 503 (11th Cir. 1992) ( "The statute clearly provides 'the head of the department, agency, or unit . . . shall be the defendant' in Title VII civil actions brought by employees of the federal Government.") . The same strict compliance with the statutory provision required with respect to a proper defendant should be required with respect to a proper plaintiff; that is, either "an employee or an applicant for employment."  Cohesion, Inc. is neither; this action should be dismissed.

D.
Only a Few Federal District Courts Have Addressed the Statutory Standing of an organization in Federal‑Sector Title VII Cases: The opinions Are in Conflict.

Defendant has found only a few reported decisions on the issue of statutory standing in federal sector cases.  These decisions are in conflict.

In a 1976 decision, the District Court for the District of Columbia held:

A threshold question involves the presence here of the three plaintiff organizations.  According to the terms of the statute only "an employee or applicant for employment" is permitted to bring suit in a federal district court. 42 U.S.C.A. § 2000‑16.  In Brown v. GSA, [425 U.S. 820]12 44 U.S.L.W. 4704 (1976), the Supreme Court made it clear that jurisdiction could be exercised over only those parties who had strictly adhered to the requirements of the statute.  The first such requirement is that the party be an employee or applicant for employment.  It is obvious that these three organizations are neither.  Therefore, even assuming that they meet the standing tests set forth in Warth v. Sedlin, 422 U.S. 490 (1975), the Court lacks jurisdiction to entertain their claims. Palmer v. Kissinger, 18 Fair Empl. Prac. Cas. (BNA) 1638, 1976 WL 677 (D.D.C. 1976).  See Miller v. Smith, 584 F.Supp. 149, 153 n.4 (D.D.C. 1984).  In Brown v. General Services Administration, the Supreme Court, in insisting on strict compliance with the provisions of 42 U.S.C. § 2000e‑16, made note of the limitations imposed by sovereign immunity in federal‑sector cases. 425 U.S. 820, 833, 96 S.Ct. 1961, 1968 (1976).

In contrast to the Palmer v. Kissinger opinion, the District Court for the Middle District of Tennessee permitted a labor union to remain as a plaintiff, along with a number of individual plaintiffs, in a federal‑sector Title VII action.  Hutcheson v. Tennessee Valley Authority, 604 F.Supp. 543, 545‑47 (M.D. Tenn. 1985).  The analyses of the Hutcheson court appears deficient in several respects.  First, while the court makes reference to private‑sector cases in which unions are party plaintiffs, the court fails to address the significance of the statutory provision applicable in the private sector which permits "on behalf of" representation, 42 U.S.C. § 2000e‑5(b), but not applicable in federal‑sector cases.  See discussion in Section IV.B above.

Moreover, the Hutcheson court also suggests, at least implicitly, that the remedial nature of Title VII permits a less strict application of legal procedural requirements for the benefit of plaintiffs.  Such analyses is in direct conflict with Supreme Court decisions which have rejected the use of liberalized procedures for Title VII cases.  In rejecting such special rules for Title VII plaintiffs, the Supreme Court stated:

Procedural requirements established by Congress for gaining access to the federal courts are not to be disregarded by courts out of a vague sympathy for particular litigants.  As we stated in [a previous decision], "[i]n the long run, experience teaches that strict adherence to the procedural requirements specified by the legislature is the best guarantee of evenhanded administration of the law."

Baldwin County Welcome Center v. Brown, 466 U.S. 147, 152 (1984) quoting Mohasco Corp. v. Silver, 447 U.S. 807, 826 (1980).  See also Fast Texas Motor Freight System, Inc. v. Rodriguez, 431 U.S. 395, 405‑406 (1977) ("[C]areful attention to the requirements of Fed.  Rule Civ.  Proc. 23 remains nonetheless indispensable."); General Telephone v. Falcon, 457 U.S. 146, 157, 161 (1982) (“[A] Title VII class action, like any other class action, may only be certified if the trial court is satisfied, after a rigorous analysis, that the prerequisites of Rule 23(a) have been satisfied.').

The Hutcheson court refers to two other district court cases as support for its ruling granting statutory standing to the union plaintiff.  Hutcheson, 604 F.Supp at 546‑47.  Review of these two decisions indicates that while both courts address the

question of constitutional standing neither court addresses the question of the statutory standing of an organizational plaintiff: apparently, the issue was never raised by the parties to the litigation.  See I.M.A.G.E. v. Bailar, 78 F.R.D. 549, 553 54 (N.D. Cal. 1978); NAACP v. U.S. Postal Service, 22 Fair Empl.  Prac.  Cas. (BNA) 502, 502‑503 (N.D. Ga. 1977).  As is discussed in Section V below, in general, an organizational plaintiff may be found to have constitutional standing to seek prospective, general equitable relief; however, statutory standing is an entirely different matter.  Unless there is both constitutional and statutory standing, the Court has no subject matter jurisdiction.

In I.M.A.G.E., there were two individual plaintiffs and two organizational plaintiffs. 78 F.R.D. at 552.  Significantly, the I.M.A.G.E. court's liberal treatment of the statutory requirement for a proper party defendant is in direct conflict with the strict compliance required by the Eleventh Circuit.  Compare I.M.A.G.E., 78 F.R.D. at 552‑53 with Bates v. Tennessee Valley Authority, 851 F.2d 1366, 1368 (11th Cir. 1988), cert. denied 490 U.S. 1106, 109 S.Ct. 3157.  See discussion of this point in Section 4.C. above.  Moreover, failing to address the significant differences in the statutory provisions for private‑sector versus federal‑sector cases, the I.M.A.G.E. court improperly relies on non‑federal‑sector decisions to support its decision.

I.M.A.G.E., 78 F.R.D. at 554 n. 9. see discussion of this point in Section 4.B. above.

   In NAACP v. U.S. Postal Service, there are three individual and two organizational plaintiffs. 22 Fair Empl.  Prac.  Cas. (BNA) at 502.  Moreover, without making the distinction between constitutional and statutory standing, the court only addresses constitutional standing.  Id. at 502‑503.  Interestingly, the court found that the labor union had constitutional standing but that the civil rights organization did not. Id.  Apparently, this court also places improper reliance on non‑federal‑sector cases.  Id. at 502 n.2.

Further, this court places some reliance on then existing U.S. Civil Service Commission regulations that permitted third party administrative complaints.  That regulatory provision no longer exists and was revoked and replaced in 1977 with regulations permitting administrative class‑actions in federal sector cases.  See discussion of this change in the regulations in Griffin v. Carlin, 755 F.2d 1516, 1529‑31 (11th Cir. 1985). See also Lewis v. Smith, 731 F.2d 1535, 1540 & n. 5 (11th Cir. 1984); Wade v. Secretary of the Army, 796 F.2d 1369, 1373 (11th Cir. 1986).  The old third‑party regulation was adopted by the U.S. Civil Service Commission in 1971 before the applicability in 1972 of Title VII to the federal government.  Whether the regulation was consistent with the provisions of 42 U.S.C. § 2000‑el6(c) is now moot.  Moreover, the E.E.O.C. has determined that third party organizations are not proper parties in federal sector administrative actions under Title VII.

While Civil Service regulations at one time allowed for a third party organization toraise general allegations of discrimination, the regulation enabling such an action was repealed. . . . Unlike the private sector, where such third party organization complaints are allowable, such complaints cannot be brought in administrative class actions involving the federal sector.  In the Matter of the Request to Reopen Ramirez v. U.S. Postal Service, Request No. 05830068 at p. 3 (E.E.O.C. April 10, 1984) (A copy of this decision is attached to this memorandum as Exhibit A.).

In summary, neither the I.M.A.G.E. nor the NAACP v. U.S. Postal Service decision provide any meaningful support to the erroneous decision of the Hutcheson court on the issue of statutory standing.

There is also an important factual distinction in Hutcheson: the union was not the sole plaintiff but was joined with the individual plaintiffs.3  That is not the case here: Cohesion, Inc. is the only plaintiff.

In summary, Cohesion, Inc. simply fails to meet the statutory requirement for it is neither "an employee or an applicant for employment." There being no statutory standing,

this case must be dismissed for lack of subject matter jurisdiction.4

V. PLAINTIFF, COHESION, INC., DOES NOT HAVE CONSTITUTIONAL STANDING NECESSARY TO SEEK EITHER INDIVIDUAL DAMAGES OR INDIVIDUALIZED EQUITABLE RELIEF.

Cohesion, Inc. lacks constitutional standing to seek for its members either individual damages or individualized equitable relief such as backpay or promotions.  Within the framework of constitutional standing, the Supreme Court has outlined the requirements for representative or associational standing:

Even in the absence of injury to itself, an association may have standing solely as the representative of its members.  The possibility of such representational standing, however, does not eliminate or attenuate the constitutional requirement of a case or controversy.  The association must allege that its members, or any one of them, are suffering immediate or threatened injury as a result of the challenged action of the sort that would make out a justiciable case had the members themselves brought suit.  So long as this can be established, and so long as the nature of the claim and of the relief sought does not make the individual participation of each injured party indispensable to proper resolution of the cause, the association may be an appropriate representative of its members, entitled to invoke the court's jurisdiction.

Warth v. Seldin, 422 U.S. 490, 511, 95 S.Ct. 2197, 2211‑12 (1975) (citations omitted).  The Supreme Court summarized the prerequisites to "associational standing" as follows:

Thus we have recognized that an association has standing to bring suit on behalf of its members when: (a) its members would otherwise have standing to sue in their own right; (b) the interests it seeks to protect are germane to the organization's purpose; and (c) neither the claim asserted nor the relief requested requires the participation of individual members in the lawsuit.

Hunt v. Washington State Apple Advertising Com'n, 432 U.S. 333, 343, 97 S.Ct. 2434, 2441 (1977).  Thus, Cohesion Inc. clearly has "associational standing" to the extent that none of the claims asserted nor the relief requested require "the participation of individual members in the lawsuit."

In Warth v.Seldin, the Supreme Court went on to enunciate the limitations associated with representational standing:

As noted above, to justify any relief the association must show that it has suffered harm, or that one or more of its members are injured.  But, apart from this, whether an association has standing to invoke the court's remedial powers on behalf of its members depends in substantial measure on the nature of the relief sought.  If in a proper case the association seeks a declaration, injunction, or some other form of prospective relief, it can reasonably be supposed that the remedy, if granted, will inure to the benefit of those members of the association actually injured.  Indeed, in all cases in which we have expressly recognized standing in associations to represent their members, the relief sought has been of this kind.

The present case, however, differs significantly as here an association seeks relief in damages for alleged injuries to its members.  (The corporate plaintiff) alleges no monetary injury to itself, nor any assignment of the damages claims of its members.  No award therefore can be made to the association as such.  Moreover, in the circumstances of this case, the damages claims are not common to the entire membership, nor shared by all in equal degree.  To the contrary, whatever injury may have been suffered is peculiar to the individual member concerned, and both the fact and extent of injury would require individualized proof.  Thus, to‑obtain relief in damages, each member of the corporate plaintiff who claims injury as a result of respondents' practices‑must be a party to the suit, and the corporate Plaintiff has no standing to claim damages on his behalf.

422 U.S. at 515‑16, 95 S.Ct. at 2213‑14 (citations omitted) (emphasis added).  Accord United Steelworkers of America v. University of Alabama, 599 F.2d 56, 59 (5th Cir. 1979) ("In order to obtain relief in damages, each member of the Steelworkers who claims injury as a result of defendants' practices must pursue his own damage claim.") . Thus, Cohesion Inc., as the sole plaintiff does not have constitutional standing to maintain the claims for individual damages and the claims for individualized equitable relief such as backpay and promotions.  Without the individual claimants present as plaintiffs, these claims should be dismissed because of the Court's lack of subject matter jurisdiction.
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