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I.  STATEMENT OF THE CASE

1.
The Plaintiff, Cohesion, Inc., filed this action pursuant to Title VII of the 1964 Civil Rights Act, as amended, codified at 42 U.S.C. § 2000e. et seq.  (Complaint, paragraph 1).

2.
According to Plaintiff, Cohesion, Inc., it is a corporation incorporated under the laws of the State of Florida, having its principal place of business in Escambia County, Florida, and it is a group of African‑Americans that was organized to fight discriminatory practices within the Department of the Navy.  (Complaint, paragraphs 4 and 5).

3.
Corporate Plaintiff was the sole plaintiff and alleged that this action was filed on the behalf of 33 “aggrieved individuals” with the consent of each.  (Complaint, paragraphs 6, 11 (Johnson), 47 (Roby), 74 (Ware), 105 (Lovelace), 141 (Nelson), 166 (Robinson), 206 (Stanberry), 256 (Young), 283 (Barnes), 314 (Lacey), 349 (Sharpe), 387 (Hicks), 416 (Alexander), 441 (Bridges), 461 (Broughton), 487 (Brown), 535 (Frelix), 579 (Hill), 606 (James), 634 (Ward), 672 (Chatman), 693 (Smith), 724 (Butler), 755 (Cannon), 774 (Jones), 805 (Taylor), 832 (Miles), 863 (Burgess), 895 (McQueen), 925 (Jackson), 952 (Posey), 978 (Vinson), 998 (Welcome)).

4.
Plaintiff alleged that a number of Navy activities located at the Pensacola Naval Air Station had discriminated against the 33 “aggrieved individuals” in a variety of distinct and numerous employment practices.  (Complaint at paragraphs 10 and 11 through 1,077).

5.
Plaintiff requested an award of compensatory damages of $130,000,000 as well as equitable relief, costs, and attorneys fees.  (See e.g., Complaint at paragraph 46 and at page 160).

6.
This Court dismissed the Complaint, upon Secretary Dalton’s motion, for want of jurisdiction under Article III of the U.S. Constitution, as Plaintiff had “clearly not suffered injury as a corporation, and does not have standing in its own right to bring this action” nor had it possessed representational standing to pursue the action.  Order, Cohesion, Inc. v. Dalton, Case No. 94‑30165/RV, pps. 5‑8 (N.D. Fla. January 26, 1995).

7.
  By letter dated February 28, 1995, Plaintiff asked for permission to file an amended complaint with the ostensible purpose of curing the jurisdictional defects.  The Court granted Plaintiff’s request.1 Order, Cohesion, Inc. v. Dalton, Case No. 94‑ 30165/RV (N.D. Fla. March 6, 1995).

8.
Plaintiff filed its amended complaint on March 21, 1995.  Instead of addressing Plaintiff’s lack of standing, this 216 page, 1565 paragraph, amended complaint (Amended Complaint) attempts to add 48 individuals as parties‑plaintiffs ‑ each with their own distinct and independent claims. Amended Complaint.2  

9.
The Amended Complaint makes no attempt to supply the standing that Plaintiff lacks.

II.   STATEMENT OF MATERIAL FACTS OF WHICH

THERE IS NO GENUINE ISSUE TO BE TRIED

With respect to Defendant's motion, there are only two material facts at issue.  With respect to these material facts, there is no genuine issue to be tried.  These  material facts are:

1.
This action was initiated and sought to be maintained by Cohesion, Inc., a corporate entity, which did not have the constitutional or statutory standing necessary to initiate or maintain the action.

2.
Accordingly, this Court lacked jurisdiction over the suit brought by Plaintiff and  dismissed the Complaint on January 26, 1995, under 12(b)(1) of the Federal Rules of Civil Procedure.

III.  STANDARDS FOR REVIEW

A.   Standing Is a Question of Subject Matter Jurisdiction

Defendant's motion is based on Plaintiff's lack of standing: both statutory and constitutional standing.  “Because standing is jurisdictional in nature, the effect of dismissing for lack of subject matter jurisdiction or lack of standing is identical.”  Morast v. Lance, 807 F.2d 926, 932 n. 6 (11th Cir. 1987).  Thus, “a dismissal for lack of standing has the same effect as a dismissal for lack of subject matter jurisdiction under Fed.R.Civ. P. 12(b)(1).”  Cone Corporation v. Florida Department of Transportation, 921 F.2d 1190, 1203 n. 42 (11th Cir. 1991).  Therefore, Defendant premises his motion for dismissal on “lack of jurisdiction over the subject matter” pursuant to the provisions of Rule 12(b)(1) of the Federal Rules of Civil Procedure.3  In the alternative, if the Court deems it more appropriate, Defendant requests that Plaintiff's lack of statutory and constitutional standing be evaluated under the summary judgment standards of Rule 56 of the Federal Rules of Civil Procedure.

B.   Standards for Dismissal 

On a motion to dismiss, the allegations of the complaint must be accepted as true.  Cruz v. Beto, 405 U.S. 319, 322 (1972).  The Court is bound to give plaintiff the benefit of every reasonable inference to be drawn from the “well‑pleaded” allegations of the complaint.  Retail Clerks Int'l Ass'n v. Schermerhorn, 373 U.S. 746, 753 n.6 (1963).  Thus, the plaintiff need not necessarily plead a particular fact if that fact is a reasonable inference from facts properly alleged.  Id.  See also Wheeldin v. Wheeler, 373 U.S. 647, 648 (1963) (inferring fact from allegations of complaint).

C.   Standards for Summary Judgment

Rule 56 of the Federal Rules of Civil Procedure governs the procedure for summary judgment.  In pertinent part Rule 56(c) states:

The judgment sought shall be rendered forthwith if the pleadings, depositions, answers to interrogatories and admissions on file, together with the affidavits, if any, show that there is no genuine issue of material fact and that the moving party is entitled to judgment as a matter of law.  

Fed.R.Civ.P. 56(c).   “[T]he plain language of Rule 56(c) mandates the entry of summary judgment, after adequate time for discovery and upon motion, against a party who fails to make a showing sufficient to establish the existence of an element essential to that party's case, and on which that party will bear the burden of proof at trial.”  Celotex Corp. v. Catrett, 477 U.S. 317, 322, 106 S.Ct. 2548, 2552, 91 L.Ed. 265, 273 (1986); Everett v. Napper, 833 F.2d 1507, 1510 (11th Cir. 1987).  

However, summary judgment may not be granted “[i]f a reasonable fact finder could draw more than one inference from the facts, and that inference creates a genuine issue of material fact.” Cornelius v. Highland Lake, 880 F.2d 348, 351 (11th Cir. 1989), cert. denied, 494 U.S. 1066, 110 S.Ct. 1784, 108 L.Ed.2d 785 (1990).  A “material” issue of fact is a fact that might affect the outcome of the case under the governing law.  Anderson v. Liberty Lobby, lnc., 477 U.S. 242, 248, 106 S.Ct. 2505, 2510, 91 L.Ed.2d 202, 211 (1986).  If the record taken as a whole could lead a rational trier of fact to find for the non‑moving party, then the issue of fact is genuine.  Id.  See also Matsushita Electric Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586, 106 S.Ct. 1348, 1356, 89 L.Ed.2d 538, 552 (1986).

     Evidence may not be weighed to resolve a factual dispute.   If a genuine issue of material fact is present, summary judgment must be denied.  Hutcherson v. Progressive Corp., 984 F.2d 1152, 1155 (11th Cir. 1993).  Similarly, summary judgment must be denied if reasonable minds could differ on the inferences arising from undisputed facts.  Miranda v. B & B Cash Grocery Store, Inc., 975 F.2d 1518, 1534 (11th Cir. 1992).

     When reviewing a motion for summary judgment motion, the Court must view the record and all inferences that can be drawn from it in the light most favorable to the non‑ moving party.  See Souran v. Travelers Ins. Co., 982 F.2d 1497, 1502 (11th Cir. 1993).  Furthermore, the Court must consider the entire record and must not limit its review to only those portions of the record which have been selected for attention by the parties.  See Clinkscales v. Chevron USA, Inc., 831 F.2d 1565, 1570 (11th Cir. 1987).

IV.
PLAINTIFF, COHESION, INC., DOES NOT HAVE 

STANDING NECESSARY TO PURSUE THIS MATTER

A.  The Issue is Not Whether Plaintiff May Amend as a 

Matter of Course, but Whether it May Amend at All

 
Plaintiff, Cohesion, Inc., lacked standing to initiate and pursue this federal‑sector Title VII action and its Complaint was dismissed accordingly because the Court did not have, and could not exercise, jurisdiction over Plaintiff’s action.  Plaintiff now tries to revive an action incapable of resuscitation by amending the Complaint, pursuant to Rule 15, to add 48 individual parties‑plaintiff with distinctly unique claims.  The reasoning behind this strategy is unclear.  Regardless of the underlying strategy, however, the Amended Complaint does not cure the fatal jurisdictional defects. 

Rule 15(a) of the Federal Rules of Civil Procedure, provides in pertinent part, that:

A party may amend the party’s pleading once as a matter of course at any time before a responsive pleading is served. . .

Under this rule, a Plaintiff is generally free to amend the complaint before a responsive pleading is served. Fed.R.Civ. P. 15(a).  A motion to dismiss is not considered to be a “responsive pleading” within the terms of Rule 15, Fortner v. Thomas, 983 F.2d 1024, 1032 (11th Cir. 1993), and but for the absence of jurisdiction and the consequent dismissal, Plaintiff could have amended its Complaint as a matter of course because Secretary Dalton had yet to file a responsive pleading.  However, the issue that confronts this Court is not whether Plaintiff could amend as a matter of course, the question is whether Plaintiff who never had standing could amend at all. 

Although one is generally free to amend pursuant to Rule 15, this freedom is not without its limits. Clark v. Lomas & Nettleton Financial Corporation, 79 F.R.D. 641, 648 (N.D.Texas, 1978). See, Jaffree v. Wallace, 837 F.2d 1461, 1466‑67 (11th Cir. 1988) (plaintiffs could not amend to add new parties where plaintiffs’ suit barred by res judicata); Fox v. Board of Trustees of State University of New York, 148 F.R.D. 474 (N.D.N.Y. 1993), aff’d 42 F.3d 135 (2d Cir. 1994) (plaintiffs whose claim became moot could not amend to substitute parties).   In point of fact, a sole plaintiff who never had standing to maintain a particular action, is not free to amend the complaint under any circumstances.  Summit Office Park, Inc., v. United States Steel Corporation, 639 F.2d 1278, 1282‑84 (5th Cir. Unit A., March 19, 1981).4 

B. Plaintiff May Not Amend at All Without Standing

In Summit Office Park, a sole plaintiff, who never had standing, attempted to amend his complaint by adding new parties plaintiff. There, the Fifth Circuit Court of Appeals addressed a lower court’s order dismissing  plaintiffs’ case for lack of standing and also simultaneously dismissing the amended complaint which attempted to add parties who would have standing.  The original complaint brought by the plaintiffs involved an antitrust action as indirect purchasers of rebar materials. Id. at 1280.  When the U.S. Supreme Court held that indirect purchasers did not have a cause of action, the plaintiffs attempted to amend their complaint to substitute direct purchasers as plaintiffs. Id. at 1281.  The lower court stated: 

Thus, through the procedural vehicle of Fed.R.Civ.P. 15(a), counsel for plaintiffs have proposed a novel procedure whereby, if adopted, an entirely new cause of action premised on direct purchases and prosecuted by an entirely new set of plaintiffs can be plugged in by plaintiffs’ counsel following the grant of summary judgment against the original plaintiffs so as to keep alive, albeit in different form, the lawsuits in this Court. . . Thus, the existing causes of action and named plaintiffs having been dismissed, there remains no named plaintiff or certified class member with a direct, personal interest in the outcome of the litigation who otherwise might possess the present right to step forward and urge amendment.  Thus, as stated in Satterwhite v. City of Greenville, 557 F.2d 414 (5th Cir. 1977), rehearing en banc granted, November 1, 1977, “we now have before us no one who has a continuing stake in the controversy, only a potential lawsuit searching for a sponsor.” Id. at 425.  These two actions are in an analogous procedural posture, there being, in the words of Judge Gee, a sponsor, plaintiffs’ counsel, searching for a potential lawsuit.  Such a “revolving door” theory of representation through the imaginative use of the amendment process, if approved by this Court, would vest in plaintiffs’ counsel a power and control over litigation, particularly class action litigation, heretofore not recognized by the federal courts.  Thus, without addressing the merits of each step in the procedural formula which plaintiffs urge this Court to follow, the Court concludes that the grant of partial summary judgment as to the indirect‑purchaser causes of action pursuant to [the Supreme Court decision] precludes after‑the‑fact formation of a new, distinct set of direct‑ purchase plaintiffs and their inheritance of the existing litigation.  Rather any such prosecution by direct purchasers must be filed anew.

Summit Office Park, 639 F.2d at 1281(emphasis added).5 The Fifth Circuit noted that:

There was no way in which the plaintiff could properly amend the complaint to give it a cause of action.  Plaintiff had no identity of interest with either the new proposed plaintiffs, or the new class named in the complaint, or their cause of action.  It is clear that the new cause of action which the new proposed amended complaint attempted to insert could not benefit the original plaintiff.

  Id. at 1282 (emphasis added).  Thus, the principal issue the Fifth Circuit was faced with was:

not whether the complaint can be amended as a matter of course, [ . . . ] but under the special circumstances here whether Summit could offer an amended complaint at all.  Since there was no plaintiff before the court with a valid cause of action, there was no proper party available to amend the complaint.  Thus none of the appellants had a right to file the amended complaint.

Id. (emphasis added).   The Court also considered several analogous cases and determined that ‑ whether one referred to the vehicle as an amendment, intervention or substitution ‑ the distinction between those cases that properly allowed the addition of new parties and/or new causes of action and those that did not, was whether the original plaintiff had a personal stake in the outcome at the outset of the litigation.  Summit Office Park, Inc., 639 F.2d at 1284.   The Fifth Circuit thus concluded that as the original plaintiff was an indirect purchaser of rebar and thereby without standing at the outset of the litigation, it could not amend the complaint to add direct purchasers who had a personal stake, nor could the direct purchasers intervene.  In short, as the original plaintiff never had standing to initiate the action, the Fifth Circuit Court of Appeals held that plaintiff also lacked standing to amend the complaint.

The distinction is clear, “for there is a distinct difference, however between allowing a plaintiff to amend his or her complaint to cure a failure to properly allege jurisdiction” and allowing a plaintiff who never had a personal stake in the outcome to  “amend a complaint to revive an otherwise dead or moot action.” Fox, 148 F.R.D. at 487 n.30.  In the former situation jurisdiction does exist, it was just improperly pled in the original complaint, and in the latter situation, the court lacks jurisdiction and is without power to act. Id.  For example, the U.S. District Court for the Middle District of Florida ruled that “since [the original plaintiff] has standing to bring this action, it was entitled to add [new plaintiffs] by filing its First Amended Complaint.” Alabama Sportservice, Inc. v. National Horsemen’s Benevolent Association, Inc., 767 F. Supp. 1573, 1575 (M.D.Fla. 1991) (citing Delta Coal Program v. Libman, 743 F.2d 852 (11th Cir. 1984)).  On the other hand, “If Aetna did not have the ability to bring the suit in federal court it could not amend.” Aetna Casualty & Surety. Co. v. Hillman, 796 F.2d 770, 774 (5th Cir. 1986). Also see, Truvillion v. King’s Daughters Hospital, 614 F.2d 520, 526 (5th Cir. 1980) (“There is no right and no obligation to intervene in a defective [Title VII] suit.”). 

In Jaffree v. Wallace, 837 F.2d 1461, 1466‑67 (11th Cir. 1988), the Eleventh Circuit Court of Appeals addressed the question of whether plaintiffs whose claims were barred by res judicata, could amend their complaint to add new parties‑plaintiffs before the defendants had filed a responsive pleading. Id. at 1465.  Relying on Summit Office Park, the Eleventh Circuit stated:

Similarly, assuming that res judicata barred the Jaffrees’ original complaint, plaintiffs were estopped from amending their complaint: “No amendment could give [plaintiffs] a cause of action.”

Jaffree, 837 F.2d at 1466 (emphasis added). Mattice v. Meyer, 353 F.2d 316, 319 (8th Cir. 1965) (as original plaintiff lacked standing to maintain the action, “absent the pendency of an action, there was no basis for intervention...”); Non Commissioned Officers Association v. Army Times Publishing Company, 637 F.2d 372, 373 (5th Cir. Unit A., Feb. 17, 1981) (intervention presupposes an existing suit within the court’s jurisdiction); Cook v. Bates, 92 F.R.D. 119, 122 (S.D.N.Y. 1981) (intervention may not be utilized to revive a moribund lawsuit);  Fox v. Board of Trustees of State University of New York, 148 F.R.D. 474 (N.D.N.Y. 1993), aff’d 42 F.3d 135 (2d Cir. 1994) (students whose claims became moot on graduation could not amend to substitute current students as plaintiffs, because there was no longer a justiciable controversy). 

Here, as in Summit Office Park, Plaintiff, Cohesion, Inc., never had standing to initiate and pursue its cause of action by filing a complaint in this Court.  Cohesion, Inc. cannot now come into court to amend its complaint adding new parties and a new cause of action into this defective suit.  If the Proposed Plaintiffs so desire they may institute suits of their own, but this suit is not now and never was jurisdictionally viable.  The Amended Complaint must be dismissed for lack of subject matter jurisdiction. 

V.  
ALTERNATIVELY, DEFENDANT REQUIRES AN ENLARGEMENT AND LEAVE TO TAKE DEPOSITIONS OF THE PROPOSED PLAINTIFFS TO RESPOND TO THE AMENDED COMPLAINT

Out of an abundance of caution, alternatively, if this Court denies Defendant’s Motion to Dismiss, Secretary Dalton requests an enlargement of time to respond to the Amended Complaint and to take the depositions of the Proposed Plaintiffs prior to responding.  As will be demonstrated below, the Amended Complaint contains numerous, vague, conclusory, ambiguous allegations which fail to state claims, administrative exhaustion and/or jurisdictional prerequisites.  Further, to reduce the time to investigate and to reduce the inevitable delays associated with motions attempting to require Proposed Plaintiffs to cure the above defects, limited depositions prior to the time contemplated by Rule 26(d) are in order.

A.   The Defects of, and Numerous Allegations in, the

Amended Complaint Require an Enlargement

Rule 6(b) of the Federal Rules of Civil Procedure provides, in pertinent part that:

When by these rules or by a notice given thereunder or by order of court an act is required or allowed to be done at or within a specified time, the court for cause shown may at any time in its discretion (1) with or without motion or notice order the period enlarged if request therefor is made before the expiration of the period originally prescribed or as extended by a previous order, . . .

Under this rule, the courts “for cause shown” are given “wide discretion to enlarge the time for doing an act required or allowed under the rules to be done within a specified time.” Woods v. Allied Concord Financial Corporation, 373 F.2d 733, 734 (5th Cir. 1967); Ritter v. Smith, 811 F.2d 1398, 1403 (11th Cir. 1987) (rehearing and rehearing en banc).   Provided the request for enlargement is made prior to the expiration of the original time period, the courts have discretion to grant the request ‘with or without motion or notice.’ Lujan v. National Wildlife Federation, 497 U.S. 871, 897 n.5 (1990).  U.S. District Courts also derive authority to grant extensions or enlargements of time to file from their inherent powers to police their dockets. Carroll v. Primerica Financial Services Insurance Marketing, 811 F. Supp. 1558, 1563 (N.D.Ga. 1992) (time granted for filing responsive pleadings, citing Mingo v. Sugar Cane Growers Co‑Op, 864 F.2d 101, 102 (11th Cir. 1989)).  Thus, this Court may grant an enlargement of time to answer or file a pleading responsive to the Amended Complaint for cause shown. See Schiff v. Metzner, 331 F.2d 963 (2d Cir. 1964), cert. denied, 379 U.S. 881 (1964) ( 30 day extension to promote economy of effort and possibly simplify issues).  Secretary Dalton requests more than the ten (10) days allowed to answer a complaint, after a denial of a motion to dismiss, in Rule 15(a) of the Federal Rules of Civil Procedure.

 
The Amended Complaint filed in this matter is 216 pages long and contains 1565 paragraphs.  Within these 1565 paragraphs 48 individuals have alleged independent and individualized claims with conclusory, vague, and/or ambiguous assertions with generally no operative facts from which one could fathom just what their claims are.

For instance, proposed Plaintiff, Abraham Johnson, Jr., alleges that he ‑ as a NADEP employee ‑ filed an EEO complaint in September of 1994,[¶ 14] but fails to mention the operative facts which led to this complaint.  Then Mr. Johnson iterates that he failed to be selected for available positions at HRO in September of 1993 [¶29]. The Amended Complaint is silent about what those positions were or whether or not he applied for any of them ‑ let alone if he was even qualified. Mr. Johnson continues with generalized and conclusory allegations concerning what he refers to as “Disparate Impact” but fails to mention how he, personally, was affected or exactly what specific employment practices he is complaining about.6  These allegations are so conclusory, ambiguous and vague that it would be extremely difficult to investigate, and answer or otherwise respond to the Amended Complaint within the sixty‑day period normally allotted to the Government to respond. See Fed.R.Civ.P. 12. The chore of investigating the allegations to form a response is compounded thirty‑fold when one considers that twenty‑nine other proposed Plaintiffs reiterate these allegations without operative facts that comprise a claim.7 

The difficulty in investigating and forming a response to the Amended Complaint is also increased by a factor of 48 because each Proposed Plaintiff has peculiarly individualized claims.  For instance, Proposed Plaintiff Eugene Lovelace, who alleges he worked for the Fleet and Industrial Supply Center, complains not of a specific promotion but of an investigation for theft. [¶122 ‑¶146].  Frederick Bass, an alleged Firefighter, complains that he was denied sick leave, yet he also alleges he was harassed while on sick leave. [¶ (sic) 1205‑ ¶ (sic)1229].  Debrah A. Burgess believes she was denied training several times. [ ¶ 939 ‑ ¶ 974].  Victor T. Barnes states that he was intentionally overstaffed and overloaded as a supervisor. [¶ 314 ‑ ¶ 357].  Mr. Ward complains that he didn’t get enough overtime. [¶686 ‑ ¶726].  One Proposed Plaintiff, Mr. Cannon, alleges he was forced to work in a hazardous work environment [¶819 ‑ ¶840] while another, Ms. Roby, says she was denied the opportunity to work with hazardous materials. [¶50 ‑ ¶87].  Ms. Jones [¶841‑ ¶874] complains that she was discriminated against because she actually received a position she fought for.  

In short, the Amended Complaint contains every possible complaint of discrimination including, but not limited to, age, sex, handicap, religious and race discrimination in a variety of employment activities.  Each Proposed Plaintiff complains of a different promotion, nonpromotion, and/or employment claim independent of the claims of the other proposed Plaintiffs; with the possible exception of the alleged NADEP employees who complain that they did not receive an HRO position and complain of other amorphous impact.  An exception stands out here as well.  The exception is Vera M. Evans, beginning with the repeated paragraph 1250,  who also complains of “Disparate Impact” at the NADEP ‑ yet she alleges that she was an HRO employee.

The vague, conclusory and ambiguous allegations also fail to indicate that Proposed Plaintiffs exhausted their administrative remedies.  Although all state that they “filed” EEO complaints, not one provides the facts of when the particular event complained of occurred and the date they contacted an EEO counselor.   Plaintiffs omit the salient date of when the amorphous discrimination occurred which is the essential date for determining if exhaustion was timely because federal employees who seek to institute a Title VII suit must have initiated informal counseling with the agency within 45 days of the date of the allegedly discriminatory act. Manning v. Carlin, 786 F.2d 1108 (11th Cir. 1986)(then 30 days); Ross v. Buckeye Cellulose Corp., 980 F.2d 648, 660 (11th Cir. 1993); 29 C.F.R. §1614.105(a)(1) (1994). This critical omission vitiates the legal sufficiency of the attempts at exhaustion allegations to the same effect as if there was no boilerplate exhaustion allegation whatsoever.  

Proposed Plaintiffs do not understand that even though notice pleading is all that is required by Rule 8, the Complaint must still contain at least the operative facts which comprise their claim ‑ not conclusory allegations.  Lombard’s Inc. v. Prince Manufacturing, Inc., 753 F.2d 974, 975 (11th Cir. 1985), cert. denied, 474 U.S. 1082 (1986).  “Conclusory allegations ‘will not survive a motion to dismiss if not supported by the facts constituting a legitimate claim for relief.’” Id. (Quoting Conley v. Gibson, 355 U.S. 41, 47 (1957). 

The above attempt at extracting what the claims might be is just an example of the difficulties posed by the Amended Complaint.  It will take an inordinate amount of time to fathom what the claims are, when the claims possibly occurred, and who the possible witnesses and supervisors were who could shed light on the claims.  This at a time when the Activity that 29 of the Proposed Plaintiffs allegedly worked at ‑ NADEP ‑ is closing down under a BRAC realignment decision.  All of this and more must be accomplished before a response to the Amended Complaint is drafted.  Further, it is apparent from the strained wording of the Amended Complaint that this Court may not have subject matter jurisdiction over many of the claims for reasons including untimely or no administrative exhaustion.  Thus, Secretary Dalton moves for an enlargement of time, up to and including 180 days from the date the Court denies Defendant’s Motion to Dismiss in order to effectively answer or otherwise respond to the Amended Complaint.

B.   Secretary Dalton can Respond and Reduce Delay

 if Depositions are Taken Within the 180 Day Enlargement

Further, as the Amended Complaint stands, it is subject to at least a Motion for a More Definite Statement which would involve further delay in responding to the Amended Complaint.  In order to effectively investigate the allegations and in an effort to avoid any delays occasioned by attempting to resolve ambiguous allegations, Secretary Dalton moves for leave to take the Proposed Plaintiffs’ depositions prior to responding to the Amended Complaint and the time set forth in Fed.R.Civ.P. 26(d); these depositions shall be limited in scope to the bases, if any, underlying the allegations of, and for the sole purpose of, responding to the Amended Complaint.

This Court has broad discretion in discovery matters and may stay discovery or grant earlier discovery than is contemplated by Rule 26(d) of the Federal Rules of Civil Procedure. Panola Land Buyers Assn. v. Shuman, 762 F.2d 1550, 1560 (11th Cir. 1985) (stay); Scroggins v. Air Cargo, Inc., 534 F.2d 1124, 1133 (5th Cir. 1976) (stay); U.S. v. Agnew, 80 F.R.D. 506 (S.D. Fla. 1978) (citing Edwards v. Associated Press, 512 F.2d 258, 263 n.8 (5th Cir. 1975) (taking deposition before prior to expiration of 30 day period to resolve jurisdictional dispute).  In short, discovery can begin earlier than that contemplated by Rule 26(d) upon order, local rule, or by stipulation.8

Secretary Dalton also believes that taking the depositions of the Proposed Plaintiffs prior to the period contemplated by Rule 26(d) will serve to save time by possibly resolving jurisdictional disputes or pleading defects, thereby expeditiously preserving judicial ‑ as well as party ‑ resources and facilitating the progress of the case for a determination on the merits.  Accordingly, Secretary Dalton alternately moves this Court for leave to take the Proposed Plaintiffs’ depositions which would be limited to relevant inquiries concerning the operative facts pertaining to jurisdiction, operative facts which allegedly give rise to Proposed Plaintiffs’ claims and operative facts pertaining to administrative exhaustion of the claims alleged.

 VI.   CONCLUSION

For the reasons assigned above, Defendant moves the court to issue an order pursuant to Rule 12(b)(1) of the Federal Rules of Civil Procedure dismissing Plaintiff’s Amended Complaint for lack of subject matter jurisdiction.  In the alternative, Defendant respectfully requests for an enlargement of time, up to and including 180 days after the Court denies Defendant’s Motion to Dismiss, to answer or otherwise respond to the Amended Complaint with Leave to take Proposed Plaintiffs’ depositions prior to the aforesaid response.
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