Mot by Def for Sanctions Pursuant to rule 11 Plus A Mem In Supp of Def's Motion:  Filed 1/12/95

IN THE UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF FLORIDA

PENSACOLA DIVISION

COHESION, INC.,

Plaintiff,

v.                                         CASE NO: 94‑30165/RV

JOHN H. DALTON,

Secretary of the Navy,

Defendant.

‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑

DEFENDANT'S MOTION FOR ORDER IMPOSING SANCTIONS PURSUANT

TO RULE 11 OF THE FEDERAL RULES OF CIVIL PROCEDURE

Defendant, John H. Dalton, now moves this court, pursuant to Rule 11(c) of the Federal Rules of Civil Procedure for an order imposing sanctions against Plaintiff's counsel Mark E. Frederick and the law firm of Mark E. Frederick for the conduct of Plaintiff's counsel.

Plaintiff's counsel submitted deliberate misrepresentations and allegations unsupported by fact or law, to this Court in the instant COMPLAINT and in PLAINTIFF'S RESPONSE To (1) DISMISSAL OR IN THE ALTERNATIVE SUMMARY JUDGMENT; OR ALTERNATIVELY (2) PARTIAL DISMISSAL OR IN THE ALTERNATIVE PARTIAL SUMMARY JUDGMENT.  Plaintiff's counsel has had the opportunity to correct or otherwise withdraw the Complaint and Response but has failed to do so.  Accordingly, Mr. Dalton requests that this Court impose against Plaintiff's counsel and law firm (1) penalties sufficient to deter future conduct of like nature, and (2) an order enjoining Mark E. Frederick and the Law Firm of Mark E. Frederick, P.A., from charging Plaintiff for services rendered in this case and returning any monies previously paid by Plaintiff to counsel.

In support of Defendant John H. Dalton's motion, a memorandum of law is filed herewith.

Respectfully submitted,

P.
MICHAEL PATTERSON

United States Attorney

  (Signed)

PAMELA A. MOINE

Assistant U.S. Attorney

Florida Bar No. 588180

114 East Gregory Street

Pensacola, FL 32501‑4972

904/434‑3251

OF COUNSEL:

ANTHONY R. CROUSE

JAMES P. PHILLIPS

DANIEL E. O'CONNELL, JR.

NAVY LITIGATION OFFICE

2221 Jefferson Davis Highway

Suite 1000

Arlington, VA 22244‑5103

(703) 602‑3176 ext 407

KENNETH J. DENSMORE

Counsel

Chief of Naval Education and Training 250 Dallas Street

Pensacola, FL 32508‑5220

(904)
452‑4828 or 4831

RULE 6(B)AND F.R.C.P. RULE 11 CERTIFICATE

I HEREBY CERTIFY that I have served the above motion and the memorandum of law on counsel for the Plaintiff by placing same in the U.S. Mails and addressed to Mark E. Frederick on the 13th day of December, 1994, and I have conferred with said counsel in a good faith attempt to resolve by agreement the issues raised in this motion.  Plaintiff's counsel opposes the relief sought herein, has failed to withdraw or correct the Complaint and memorandum, and 21 days have passed since service of the aforementioned pleadings.

  (Signed)                      

PAMELA A. MOINE

Assistant U.S. Attorney

IN THE UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF FLORIDA

PENSACOLA DIVISION

COHESION, INC.,

Plaintiff,

v.                                         CASE NO: 94‑30165/RV

JOHN H. DALTON,

Secretary of the Navy,

Defendant.

‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑

MEMORANDUM IN SUPPORT OF DEFENDANT'S MOTION

FOR ORDER IMPOSING SANCTIONS PURSUANT

Defendant, John H. Dalton, Secretary of the Navy, by and through the undersigned Assistant United States Attorney, provides the following Memorandum of Law in support of his Motion for Order Imposing sanctions brought pursuant to Rule 11 of the Federal Rules of Civil Procedure (hereinafter "Rule 11").

I.  STATEMENT OF THE CASE

The sole Plaintiff, Cohesion, Inc., initiated this federal‑sector Title VII action via complaint dated May 13, 1994.  In its complaint, signed by Plaintiff Is counsel, Plaintiff represented that it was entitled to seek remedies of $130,000,000.00 in compensatory damages and equitable relief as the sole plaintiff for discrimination allegedly experienced by 33 former and current Navy employees who are not parties to the suit.  As Plaintiff clearly

lacked statutory and constitutional standing, counsel for Secretary Dalton conferred with Plaintiff's law firm in an attempt to encourage Plaintiff's counsel to rectify or otherwise correct the obvious deficiencies in the complaint to no avail.1  (Def. Mot., 6(B) Certificate, p.2).  Secretary Dalton, then filed a Motion to Dismiss or for Summary Judgment on September 23, 1994.  On October 10, 1994, Plaintiff, through its counsel Mark E. Frederick, responded to Secretary Dalton's motion and attempted to mislead the Court by misrepresenting that the general definition of a "person" in Title VII conferred standing on Plaintiff. (Response, p.4).

Plaintiff's counsel further misrepresented that a superseded EEOC regulation, 29 C.F.R. S 1613.212(a) (hereinafter referred to as the "former regulation"), provides the standing that Plaintiff so desperately lacks.  In fact, Plaintiff's counsel boldly stated that "the standing of an organization suing ‘on behalf of’ has beenclearly set out in several I Federal Sector I Equal Employment law texts and Equal Employment opportunity cases . . . " (Response, p. 2) . Plaintiff Is counsel did not, and could not, cite even one such text that supported this pronouncement.  In fact, "on behalf of" administrative complaints are neither contemplated nor permitted by current regulations as Part 1614 does not allow complaints other than individual or class actions to be filed.  See 29 C.F.R. SS 1614. 103 and 1614. 106 (1993) . Plaintiff also failed to explain, in support of its position, how the former regulation would be entitled to any deference where it conflicted with a statute.  See Chevron U. S. A. , Inc. v. Natural Resources Defense, 4 67 U. S. 84 6, 847‑49 (1984).

Plaintiff's counsel also cited to an E.E.O.C. decision out of context and blithely asserted that this case supported Plaintiff's position that it has statutory and constitutional standing.2 (Response, pp. 2‑5).  However, even a cursory reading of the decision reveals that the text intimates that a complaint must have been filed on behalf of an aggrieved employee, in a representative capacity and not on behalf of an organization as Plaintiff attempts here. (Reply, p. 3‑4).  Further, the guide from which Plaintiff's counsel extracted its discussion of the E.E.O.C. decision, does not support Plaintiff's position. (Reply, pp. 4‑5).  Nonetheless, lacking any support whatsoever, Plaintiff's counsel also represented, again, that Plaintiff could seek damages on behalf of the employees. (Response, pp. 2‑5).

Further illustrating the frivolous and vexatious nature of this suit is the obvious fact that if Plaintiff Is argument on standing is accurate, Plaintiff can't rely on the argument because it never filed an administrative charge. (Reply, p. 7).  It is axiomatic that before one may bring a federal‑sector Title VII suit, one must first seek relief before the agency that allegedly discriminated against him.  Brown v. General Services Administration, 425 U.S. 829, 832 (1976).  If one has failed to exhaust this administrative prerequisite, the suit is subject todismissal. Grier v. Secretary of the Army, 799 F.2d 721 (11th Cir. 1986); Hoffman v. Boeing, 596 F.2d 683 (11th Cir. 1979).  Also, see Wade v. Secretary of the Army, 796 F.2d 1369, 1373 (11th Cir. 1986).

Both the Complaint and the Response were certified by signature of Mark Evan Frederick of the Law Offices of Mark Evan Frederick, P.A, in defiance of and in deliberate disregard for an attorney's obligations under Rule 11.  In an effort to deter such

flagrant disregard of Rule 11 in the future, Secretary Dalton moves for sanctions against Plaintiff's counsel.

II.  SANCTIONS PURSUANT TO RULE 11

A.  The Purpose of Rule 11 is to Deter Baseless Filings

Essentially, Rule 11(b) of the Federal Rules of Civil Procedure provides that by presenting a writing to a court, an attorney is certifying that to the best of his knowledge, after conducting a reasonable inquiry, the writing is not frivolous and that the factual and legal contentions are warranted and supported. (Emphasis).  The purpose behind this Rule is to deter baseless filings:

Rule 11 imposes a duty on attorneys to certify that they have conducted a reasonable inquiry and have determined that any papers filed with the court are well grounded in fact, legally tenable, and 'not interposed for any improper purpose.'

Cooter & Gell v. Hartmax Corn., 496 U.S. 384, 393, (1990).  If the assertions are determined not to be well‑grounded in fact or law, Rule 11 is violated and the attorney is subject to sanctions in an amount sufficient to deter future violations.  F.R.C.P. 11(c)(2). See, Cone Corporation v. Hillsborough County, 157 F.R.D. 533, No. 89‑540‑CIV‑T‑17A, Slip.  Op.  September 16, 1994, 1994 WL 526019, (M.D.FL, 1994)(sanctions to be imposed for baseless assertions of standing, continuing litigation after standing challenged, andpurposely misrepresenting a holding and issue ‑ prior to December 1, 1993)[Copy attached); Rule 11(c)(1)(A).3

B.  Sanctions Should be Imposed for Baseless and Misleading Filings

The language of Rule 11 now clearly indicates that the imposition of sanctions are not mandatory.  See, Thomas v. Evans, 880 F. 2d 1235, 1239 (11th Cir. 1989).  However, sanctions should be imposed when an attorney blatantly presents baseless pleadings, and/or misrepresents and distorts legal or administrative rulings in an attempt to mislead the Court. See Worldwide Primates, Inc. v. McGreal, 26 F.3d 1089, 1091 (11th Cir. 1994).  Attorneys "must make a reasonable inquiry to assure that the claims, defenses and positions represented by them are well‑grounded in both law and fact and are not intended to serve an improper purpose, such as harassment or delay." See E.E.O.C. v. Tandem Computers Inc., Slip Op., No. CIV.  A. 92‑10745‑WGY, Nov. 8, 1994, 1994 WL 631131 (D.Mass. 1994) at page 2(penalty of $500.00 and fees, expenses and costs appropriate)[Copy attached).

In determining whether sanctions should be imposed for violations of Rule 11, the test is one of "reasonableness under the circumstances" Donaldson v. Clark, 819 F.2d 1551, 1556 (11th Cir. 1987).  In other words, the question is whether it was reasonable

for the attorney to believe, at the time the pleadings were filed, that the pleadings were well grounded in fact and law, or presented a good faith argument for extension, modification or reversal of existing law.  See, Threaf Properties v. Title Ins.  Co. of Minnesota, 875 F.2d 831, 835 (11th Cir. 1989)($750.00 and $500.00 sanctions upheld).  Here, both the Complaint and the Response were baseless when they were filed.  Mr. Frederick caused a federal sector Title VII complaint to be filed for a plaintiff that was not a federal employee and who had not filed an administrative charge with an agency as required by 42 U.S.C.§ 20OOe‑16.  No legal authority existed to support this filing.  Any inquiry by Plaintiff's counsel would have revealed that neither the law nor the facts supported a federal‑sector Title VII action by a Corporation that was never an employee, that had never filed an administrative charge with the agency, and that was seeking damages for alleged injuries to non‑parties.  Thus, the filing of the Complaint, alone, justifies the imposition of Rule 11 sanctions.

After the filing of the complaint, counsel's disregard for Rule 11 continued.  After counsel for Secretary Dalton raised Plaintiff's lack of standing with Plaintiff's counsel, Mr. Frederick refused to withdraw or otherwise correct the complaint.  Consequently, Secretary Dalton's counsel was forced to bring a Motion to Dismiss or for Summary Judgment.  Rather than withdrawing the Complaint when provided with prevailing law in Defendant's memorandum in support of his motion, counsel responded by presenting baseless assertions and cited to an E.E.O.C. decision out of context.  This decision also relied on a regulation that was superseded at least eighteen (18) months before the complaint was filed. (Response).  Counsel for Plaintiff did not attempt to distinguish the controlling authority cited by Secretary Dalton or to argue for an extension or modification of existing law.  Instead, counsel extracted a portion of a guide which, had the whole been quoted, would have defeated Plaintiff's argument.  Accordingly, such unreasonable and egregious conduct mandates the imposition of appropriate sanctions.4

C.  Sanctions in Excess of $3500.00 May Deter Similar Misconduct5

Under Rule 11, the appropriate sanctions are often financial penalties. Donaldson v. Clark, 819 F.2d 1551, 1557 (11th Cir. 1987).  "Imposing a financial penalty often will be the most effective and fair means of enforcing Rule 11 and deterring baseless suits." Id. This unfortunate situation is similar to that recently encountered by the United States District Court for the Northern District of Illinois. Center Video Industrial Company, Inc. v. United Media, Inc., No. 90 C 6387, Memorandum and Order, 1994 WL 603991, (N.D.Ill. 1994).  There, an attorney was sanctioned in the amount of $3500.00 for failing to either read controlling precedent or for ignoring it.  The Court then noted that although $3500.00 was more than the defendant spent in causing the dismissal of the egregious filing, "[a]nything less however would not serve the purpose of deterring future violations of this sort." Center Video, WL PAGE 2. Normally, one would assume that a $3500.00 fine would serve as an effective deterrent against ignorance in the future.  After all, ignorance is not a defense for a violation of Rule 11, as an attorney must make a reasonable inquiry which should prevent such ignorance.  By failing to make such an inquiry or by ignoring the results, one has failed to satisfy his affirmative duties under Rule 11.  That one may be incompetent in, or ignorant of, a particular area of law is also no excuse for an attorney who agrees to accept and prosecute a case ‑ for that person should be presumed to know the law.  See Saltany v. Reagan, 886 F.2d 438, 440 (D.D.C. 1989).  In such a case of ignorance or incompetence, $3500.00 would seem to be the appropriate sanction to deter similar conduct in the future.

Yet, even after Plaintiff's counsel was provided with prevailing law, counsel decided not to withdraw or otherwise correct the egregious writings, but chose deliberate subterfuge instead.  Accordingly, the Court is faced not with mere sanctionable ignorance or incompetence, but rather is faced with the flagrant disregard for and rejection of the dictates of Rule

11.  "[S]anctions should be 'educational and rehabilitative in character, and as such, tailored to the particular wrong.’” Markwell v. County of Bexar, 878 F.2d 899, 903 (5th Cir. 1989)($1000.00 for shotgun pleading approach).  Conduct like Mr. Frederick's cannot be countenanced by any attorney or Court.  Thus, a penalty in excess of $3500.00 paid into the Court, not to Defendant, and an order enjoining Plaintiff’s counsel from charging Plaintiff for filing the complaint and for services rendered in these proceedings, may serve to rehabilitate counsel and deter any future misconduct.  See Markwell, at 900.6

III.  CONCLUSION

Wherefore, the Defendant, John H. Dalton, Secretary of the Navy, respectfully requests an order:

(1)
Directing Mark E. Frederick and the Law Firm of Mark E. Frederick, P.A. to pay into Court a sum not less than $3500.00; and

(2) Enjoining Mark E. Frederick and the Law Firm of Mark E. Frederick, P.A. from charging Plaintiff fees for services rendered

in this case and ordering the return of any monies paid by Plaintiff to counsel in this action.

Respectfully submitted,

P. MICHAEL PATTERSON

United States Attorney

  (Signed)

PAMELA A. MOINE

Assistant U.S. Attorney

Florida Bar No. 588180

114 East Gregory Street

Pensacola, FL 32501‑4972

904/434‑3251

OF COUNSEL:

ANTHONY R. CROUSE

JAMES P. PHILLIPS

DANIEL E. O'CONNELL, JR.

NAVY LITIGATION OFFICE

2221 Jefferson Davis Highway Suite 1000

Arlington, VA 22244‑5103

(703) 602‑3176 ext 407

KENNETH J. DENSMORE

Counsel

Chief of Naval Education and Training 250 Dallas Street

Pensacola, FL 32508‑5220

(904) 452‑4828 or 4831

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copy of the foregoing has been sent by U.S. Mail to Mark Evan Frederick, Esq., 737 Highway 98 East, Suite 1, Post Office Box 385, Destin, Florida 32540 this (12th) day of January, 1995.

  (Signed)                        

PAMELA A. MOINE

Assistant U.S. Attorney

