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MEMORANDUM IN SUPPORT OF THE GOVERNMENT’S 


MOTION TO DISMISS FOR LACK OF JURISDICTION AND FOR 


FAILURE TO STATE A CLAIM FOR WHICH RELIEF CAN BE GRANTED





	The Government moves to dismiss the appeal for two reasons.  First, the appellant did not file a claim that seeks a “payment of money in a sum certain” as required by FAR 33.201.  Accordingly, the appellant failed to file a proper claim.  Secondly, the appellant seeks only specific performance as a remedy.   This Board does not have authority to award specific performance.


	Accordingly, the appeal should be dismissed.


I.  Factual Background


	For the purpose of this motion, the facts asserted by the appellant’s Complaint are accepted as true.  Additionally, the Government submits the following specific facts in support of this motion:


	1.  On June 4, 1996, the appellant sent a letter which it asserted “constitutes Lan-Dale’s claim under the Contract Disputes Act of 1978 governing the contract claim it has against the United States Marine Corps….”  Rule Four file, Tab 4, p. 1.


	2.  After reciting factual assertions, Lan-Dale sought relief by requesting,


Accordingly, Lan-Dale files this contract claim for full performance by the USMC to provide exchange stock to Lan-Dale totaling $430,000, plus interest on the value of such exchange from Feb 1992 [sic] until performance by the USMC, plus costs incurred by Lan-Dale in pursuing this matter.





Rule Four file, Tab 4, p. 3 (emphasis added). 


	3.  The contracting officer denied the claim on the merits.  Rule Four file, Tab 5.


	4.  On belief, the appellant filed a timely notice of appeal on 25 June 1997.  See ASBCA Recorder’s Records.


	5.  The appellant filed a Complaint dated 22 October 1997.


	6.  Appellant’s prayer for relief is almost identical to the claim request, and states,


Accordingly, Lan-Dale files this complaint for full performance by the USMC to provide exchange stock to Lan-Dale totaling $430,000, plus interest on the value of such exchange from February 1992 until performance by the USMC, plus costs incurred by Lan-Dale in pursuing this matter, including by not limited to reasonable attorneys’ fees.





Complaint, p. 5 (emphasis added).


	7.  The Government has not filed an Answer.


II.  Argument


	The appellant’s June 4, 1996 letter and its Complaint seek only specific performance.  Specific performance by delivery of chattels is not a “claim” as defined by FAR 33.201.  Further, the Board may not grant specific performance as a remedy.  Accordingly, the appeal should be dismissed for lack of jurisdiction and for failure to state a claim for which relief can be granted.  These points are addressed in detail below.


	1.  Both the Claim and the Complaint Seek Only Specific Performance


	The appellant contends that a “two part exchange” contract exists.  Complaint (( 7 and 8.  Under the first part of the exchange, as represented by the signed contract contained in the Rule Four file, Tab 1, Lan-Dale received title to a Marine Corps C-117D cargo plane plus additional stock (two planes, a jeep, an engine and a propeller).   Lan-Dale gave its reconditioned VC-118 cargo plane in exchange.  Lan-Dale prepared the C-117D and flew it to the Marine Corps Air Station, Cherry Point, for display.  Lan-Dale values the C-117D it received at $430,000.�  Complaint, ( 23.B.(2).


	The alleged “second part” of the agreement, not shown in the contract at Tab 1, requires the Government to designate $430,000 worth of trade stock and convey it to Lan-Dale in exchange for the return of title to the C-117D, now at Cherry Point.  Complaint ( 14, 23(C).  


	Both the “claim” and the Complaint seek only that “the USMC to provide exchange stock to Lan-Dale totaling $430,000, plus interest on the value of such exchange….”  Rule Four file, Tab 4, p. 3; Complaint, p. 5.  The prayer does not seek money: it seeks chattels.  The prayer does not seek a declaration of rights.  The prayer does not seek other relief arising under or relating to the contract (e.g., a time extension under the Default clause).  Instead, the appellant expressly “files this complaint for full performance by the USMC to provide trade stock….”    Id.  In other words, the appellant requests that the Board order the contracting officer to convey title in undefined military equipment pursuant to the alleged second part of the contract.  This is a classic request for specific performance, which by definition means, “…compelling a party to do precisely what he ought to have done without being coerced by a court.”  81 C.J.S. Specific Performance ( 1, p. 701.�
	2.  Requests for Specific Performance Are Not Proper Claims


	The Board’s jurisdiction under the Contract Disputes Act of 1978 with respect to contractor claims rests in part upon the submission of a “claim” to the contracting officer.  41 U.S.C.A. ( 605(a) (Supp. 1997).  FAR 33.201 defines a claim in part as, “…a written demand or written assertion by one of the contracting parties seeking, as a matter of right, the payment of money in a sum certain, the adjustment or interpretation of contract terms, or other relief arising under or relating to the contract.  …”  Id. (emphasis added).  


	The Government emphasizes the “payment of money” language because at first glance, the value of $430,000 may appear to satisfy the requirement.  However, the appellant does not want the “payment of money.”  Instead, the appellant wants obsolete military equipment.  Exchange contracts,� such as the one found in Tab 1 of the Rule Four file, are authorized by 10 U.S.C.A. ( 2572 (Supp. 1997).  It is beyond argument that chattels such as “books,  manuscripts, works of art, historical artifacts, drawings, plans, models and condemned or obsolete combat material,”  (10 U.S.C.A. ( 2572(c) (Supp. 1997)) are not “money” for the purpose of FAR 33.201.   Blacks Law Dictionary defines “money”  as follows:  “In usual and ordinary acceptation it means coins and paper currency used as circulating medium of exchange, and does not embrace notes, bonds, evidences of debt, or other personal or real estate.”  Id., (emphasis added).


	Under the FAR definition, requests for specific performance like the delivery of goods are not claims.  For example, in C.R. Supply Co., ASBCA No.49630, 96-2 BCA ( 28,594, the appellant’s claim sought an additional number of chemical protective suits to be delivered by the Government.  The Board found that “Here, ‘[n]o claim for money damages was ever filed with the [sales] contracting officer.’… Accordingly, we dismiss ASBCA No. 46930 without prejudice to the filing of a proper claim with the sales contracting officer.”  Id., at 142,755.  Similarly, the Board has held that a contractor’s letter requesting that the contracting officer either to terminate a contract for convenience, or to modify it to add a requirement, was not a claim “for ‘the payment of money in a sum certain.’”  Pemco Aeroplex, Inc., ASBCA No. 47402, 95-2 BCA ( 27,853, at 138,889.   


	Like the C.R. Supply appellant, Lan-Dale seeks chattels under its alleged contract.  Such a request is not a proper claim, and the Board therefore should dismiss the appellant’s appeal for lack of jurisdiction.


	3.  The Board Lacks Authority to Award Specific Performance	


	The ASBCA lacks jurisdiction to order specific performance.  


We have no power to grant specific performance. E. L. Hamm &


Associates, Inc., ASBCA No. 43972,94-2 BCA P 26,724. Therefore, the specific performance claim which appellant filed with the contracting officer and received a decision on, and which was appealed here, must be dismissed for failure to state a claim upon which relief can be granted."





Schnitzer Steel Industries, Inc., ASBCA No. 48012,  95-2 BCA 27,705.  In Schnitzer, the appellant did not file any monetary claim, and as a result, the Board dismissed the appeal.  In another opinion, the Board explained, “To the extent appellant may be requesting the Board to order the contracting officer to exercise an option, to terminate a (then) ongoing contract for convenience or to issue a modification, the Board does not have authority to do so.”  Pemco Aeroplex, Inc., ASBCA No. 47402, 95-2 BCA ( 27,853, at 138,889, citing, Statistica, Inc., ASBCA No. 44116, 92-3 BCA ( 25,095; Dixon Pest Control, Inc., ASBCA No. 41042, 91-1 BCA ( 23,640; Raymond Kaiser Engineers / Kaiser Steel Corp., a Joint Venture, ASBCA No. 34133, 87-3 BCA ( 20,140; Maria Manges, ASBCA No. 25350, 81-2 BCA ( 15,398.    


	Since the appellant has filed only a request for specific performance, the Board should dismiss the appeal for failure to state a claim upon which relief can be granted.�  


�
III.  Conclusion


	For the foregoing reasons, the Board should dismiss the appeal without prejudice to the appellant filing a proper claim with the contracting officer.
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�   Lan-Dale arrives at the $430,000 figure for the C-117D by valuing the VC-118 at $500,000 and subtracting $70,000, which it asserts is the value for the other stock items.  Complaint ( 4.


�   As used in the present context, “exchange contracts” refer to exchanges of chattels pursuant to 10 U.S.C. ( 2572.  This contract does not involve the Navy Exchange.   


� Regardless of the arguments above, specific performance is not appropriate for the present dispute.  As explained generally in 81 C.J.S. Specific Performance (( 40 and 41, 





[C]ompleteness is required with respect to all the terms or parts of the contract, or at least with respect to its essential and material terms, parts and elements.  Furthermore, the contract must be capable of being performed without adding to its terms; and it must not leave a material and essential term or element for future negotiation and settlement.  





Id., at 804-805.   


	Even if the Board could order the Government to designate, evaluate, and convey military equipment, disputes inevitably will arise.  The appellant may insist on different and better equipment than the Government selects.  The parties probably will differ on the determination of “value.”  There may be latent or patent defects that give rise to subsequent disputes.  To resolve each scenario, the parties will return to the Board for further proceedings.  Ultimately, this will delay resolution, and unnecessarily expend the Board’s resources to supervise its decree.  


	Thus, it would be inappropriate to order specific performance even if the Board had such a power.  The potential problems identified above provide ample support to justify the Federal policy requiring monetary disputes and limiting the Board’s remedial  powers.      �
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