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INTRODUCTION


This memorandum supports the Government’s Motion to Dismiss for Lack of Jurisdiction.  For purposes of this motion only, the facts alleged in the Complaint may be taken as true.  In short, Appellant, Security Insurance Co. of Hartford (Security) does not qualify as a contractor under the terms of the Contract Disputes Act (CDA) in the context of this case.  Security’s theory of recovery is not one related to the contracts in question.  Therefore, Security and its claim do not fall within the waiver of sovereign immunity granted by the CDA and the case must be dismissed.  

FACTS


In paragraph 1 of the Complaint, Security specifically invokes the Contract Disputes Act as a jurisdictional basis. (¶ 1).   The basis of the action is that the Government denied Security’s claim “ . . . for payment under the Takeover Contract for overpayments by the Government to the contractor, Martech USA, Inc., [(Martech)] under the Defaulted Contract.”  (Id.)  In paragraph 2 of the Complaint, Security describes itself as the Appellant, i.e. the party to the contract.  


Paragraphs 4 through 14 describe events about the defaulted contract.  The Government awarded contract number N68378-93-C-8677 to Martech in December 1992. Martech was to build privacy fencing for a price of $1,969,345. (¶ 4)  Security issued bonds on December 30, 1992.  (¶ 5)  The contract was modified and the price changed. (¶ 6) Martech began physical work. (¶ 11)  Between February and October of 1993, Martech submitted four invoices for progress payments, which were paid, with the exception of a retainage on invoice 3. (¶¶ 7 - 10, 12)  In December 1993, Martech filed for Bankruptcy and, in February 1994, the Bankruptcy Court granted a motion ordering the rejection of the contract, which was followed by the termination of the contract for default in March of 1994. (¶ 13)  At the time of the default, the contract was partially complete. (¶ 14) 


Paragraphs 15 through 18 describe events after the default.  The Government made a demand on the surety, Security, in connection with its performance bond. (¶ 15)  Thereafter in September 1994, the Government and Security entered into a takeover agreement, which became contract No. N68378-94-C-5830, under which this case is docketed. (¶ 16)  Security contracted with Summit to complete the job at a price in excess of the money remaining on the defaulted contract with Martech.  (¶ 17)  The contract was completed.  (¶ 18)  


Appellant’s first, and only, claim for relief is in the remainder of the Complaint.  Appellant alleges that payments made to Martech “violated the terms of the defaulted contract and the controlling regulations incorporated . . . into the defaulted contract and the takeover agreement . . .,” in four enumerated ways.  (¶ 20)  Paragraph 21 alleges causation between the alleged overpayments and the cost to complete the takeover contract.  (¶ 21)  In paragraph 22, Security alleges it was damaged by the Government alleged breach of the defaulted contract.  (¶ 22)  


The allegations of the Complaint do not announce what legal theory or breached duty supports or permits the recovery sought.  Security’s claim to the Contracting Officer provided some such background, however. (Rule 4 Tab 27)  The factual allegations are essentially the same as the complaint, although there is some more detail and some elements of damage other than overpayments.  (Id., pp. 1 – 4)  The claim asserts that the payments made to Martech violated the terms of the contract. (Id., pp. 4 – 8)  In the claim, Security asserted that it is entitled to recover as a third party beneficiary as well as entitled to recover under the terms of the takeover agreement. (Id. pp. 8 –10)  

ARGUMENT


There are various reasons why Security’s complaint must be dismissed for lack of jurisdiction.  

In this case, the Complaint alleges that the Board has jurisdiction under the Contract Disputes Act.  There does not seem to be any doubt about the proposition that the Armed Services Board of Contract Appeals can have jurisdiction of this dispute only under the Contract Disputes Act.  Under the Contract Disputes Act, only a contractor, in privity of contract with the Government may submit a claim and appeal it to the Board.  Admiralty Construction, Inc. by National American Insurance Co.  v. Dalton, 156 F.3d 1217, 1220 -22 (Fed. Cir. 1998).  A surety is not such a contractor.  (Id, pg.  1220 –21) In Admiralty, the surety, without benefit of a takeover agreement, appealed a Contracting Officer’s Final Decision.  The ASBCA dismissed for lack of jurisdiction, Admiralty Construction, Inc. by National American Insurance Co., its Surety, 96-2 BCA  ¶ 28,280, ASBCA No. 48627.  The surety appealed to the Federal Circuit, which said that the surety did not have a contract with the Government and could not take an appeal because it was not the single point of contact contemplated by the Contract Disputes Act. Admiralty, 156 F.3d 1217, 1220 –21 (Fed. Cir, 1998).  Thus a surety alone may not appeal a Contacting Officer’s Final Decision.   Likewise in an earlier opinion, the Federal Circuit concluded that a suretyship arrangement was not a three party relationship that created rights, which could be enforced directly against the Government by the surety.  Ransom v. United States, 900 F.2d 242, 245 (Fed. Cir. 1990), see also Admiralty Construction, Inc. by National American Insurance Co. v. Dalton, 156 F.3d 1217, 1221 – 22 (Fed. Cir. 1998).    Thus, a surety standing alone, such as Security, can not invoke the Board’s jurisdiction under the Contract Disputes Act, without a takeover agreement.  This means also that Security can not appeal under the defaulted contract.  But, paragraph 22 of the Complaint makes clear that theory of the case, i.e. the claim, is based on the defaulted contract, so there is no jurisdiction.  


In its claim to the contracting officer, Security argued that it was a third party beneficiary and thus entitled to recovery, relying on National Surety Corporation v. United States, 31 Fed. Cl. 565, (Ct. Fed Cl, 1994). But, the Board also lacks jurisdiction over a claim based the contractual theory of third party beneficiary. Admiralty Construction, Inc. by National American Insurance Co., 156 F.3d 1217, 1220 – 21 (Fed. Cir. 1998).  There is, however, no conflict with the authority cited by Appellant in the claim.  Since Security’s claim was submitted in October of 1995, (Rule 4 Tab 27), the case was appealed to and decided by the Court of Appeals for the Federal Circuit. National Surety Corp. v. United States, 118 F.3d 1542 (Fed. Cir. 1997).  On appeal, the Federal Circuit stated that a “. . . surety’s rights and obligations are not based on third-party beneficiary concepts, but on principles of suretyship law.” (Id. pg. 1545). This language means the case no longer stands for the proposition for which appellant cited it.  In addition, the Board lacks jurisdiction over this claim because a theory based on suretyship law is not related ton either the defaulted contract or the takeover agreement.  The Board lacks jurisdiction of a claim based on suretyship law because such a theory is not based on contract types covered by the Contract Disputes Act, namely contracts for the procurement of property, the procurement of services, the procurement of construction or the disposal of personal property.  41 U.S.CA. § 602

To avoid these jurisdictional defects, Security has and will contend that it is the contractor under the takeover agreement.  However, the Complaint makes clear that Security is not alleging that the takeover agreement was violated.  Security is claiming that Respondent violated the terms of the payments clause of the defaulted contract when it made excessive progress payments to the defaulted contractor. This means that Security’s claim for relief is based on defaulted contract, not the takeover agreement to which it is a party.  There is no allegation that the takeover contract was breached or that Security was harmed under the takeover agreement.  The only mention of the takeover agreement in the context of the defaulted contract is that the terms of the defaulted contract were incorporated by reference into the takeover agreement.  The allegation in paragraph 22 is that the surety was harmed by what took place under the defaulted contract.  It is thus clear upon reading the Complaint that the operative facts of the claim center on the defaulted contract.  There is no mention of, and not a hint of, an allegation that the takeover agreement was breached.  Without a breach or violation of the takeover agreement, there is no claim related to or arising under the takeover agreement, which can be pursued by Security. Such a claim must be made by a contractor and not by a surety or third party beneficiary.  

Another defect exists with respect to Security’s position as the takeover contractor.  A takeover contractor, such as Security, stands in the shoes of the contractor or, stated another way, the surety is subrogated to the rights of those whose claims the surety has paid. United States v. Munsey Trust Co., 67 S. Ct. 1599, 1603 (1947).   In order to be subrogated, “[o]ne who rests on subrogation stands in the place of one whose claim he has paid, as if the payment giving rise to the subrogation had not been made. (Id.) In other words, to perfect the claim the takeover contractor must have paid off the claim or matter, on which it now seeks to recovery.  In this instance, that has not and can not occur.  Security’s concern is that the Government paid Martech excessive progress payments.  But, vis-a-vis Martech there was no breach of any agreement with Martech and no harm befell Martech, nor has Security redressed any harm to Martech.  In short, Martech has no claim based on being overpaid.  Without rectifying the harm about which it complains, Security has not perfected its position to stand in the shoes of the contractor, Martech.  Consequently, Security has not perfected its position as a contractor and can not therefore be a contractor under the Contract Disputes Act.  Without this status, the Board lacks jurisdiction over Security claim, even under the takeover agreement.  

CONCLUSION


Because the Board lacks jurisdiction over this matter as it relates to suretyship, to third party beneficiary theory, and as it relates to the takeover agreement, the Board must dismiss the case for lack of jurisdiction.  
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