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RESPONDSENT’S SUPPLEMENTAL MEMORANDUM

ON FIREMAN’S FUND INSURANCE COMPANY CASE


As requested by the Board in a telephone conference of May 10, 2000, this supplemental memorandum discusses the relevance of Fireman’s Fund Insurance Company, ASBCA No. 50657, 00-1 BCA ¶ 30,802, to our Motion to Dismiss for lack of jurisdiction.  The Board’s opinion in Fireman’s Fund Insurance Co., ASBCA No. 50657, 00-1 BCA  ¶ 30,802 confirms that the Board lacks Contract Disputes Act jurisdiction over the claim presented by Security Insurance Co. of Hartford to the Contracting Officer.  (Rule 4 Tab 27)  

Security alleges the Board has jurisdiction under the Contract Disputes Act over an appeal “ . . . from the Contracting Officer’s decision, denying the Appellant’s request for payment under the Takeover contract for overpayments by the Government to the contractor, Martech USA, under the Defaulted Contract.  (Amended Complaint ¶ 1) Security and the Department of the Navy are identified as the “parties.” (Amended Complaint ¶¶ 2 and 3)  Martech is not mentioned as a party in the Amended Complaint. 

Martech was awarded a contract (Amended Complaint ¶ 4), paid progress payments, (Amended Complaint, ¶¶ 7-10, 12), filed bankruptcy and terminated for default, (Amended Complaint ¶ 13).  Thereafter, Security and the Government entered into a Takeover contract. (Rule 4 Tab 25, behind page 24)  Security and the Navy signed the Takeover agreement. (Id.) Martech did not sign the Takeover agreement. (Id.) Security filed a claim, (Rule 4 Tab 27), that was denied by the Contracting Officer. (Rule 4 Tab 33).   

A stand-alone surety is not a contractor under the Contract Disputes Act and, thus, may not invoke the Board’s jurisdiction over a Contract Disputes Act claim. Admiralty Construction, Inc. by National American Insurance Co. v. Dalton, 156 F.3d 1217, 1220-22 (Fed. Cir. 1998)  We concede that a Takeover contractor may present Contract Disputes Act claims arising under a Takeover contract.  This rule does not apply in this instance, however, because the facts on which the claim arose took place under the defaulted contract.  The progress payments were made before the contract was defaulted and before the Takeover contract was formed. (Amended Complaint ¶¶ 1-3, 7- 11, 13, 16) 


Under Fireman’s Fund Insurance Company, ASBCA No. 50657, 00-1 BCA ¶ 30,802, a Takeover contractor may assert an affirmative claim based on facts occurring before the Takeover contract only if the previous contractor has somehow transferred or assigned the claim to the Takeover contractor with the approval of the Contracting Officer.  Fireman’s Fund Insurance Company, ASBCA No. 50657, 00-1 BCA ¶ 30,802, (slip opinion page 5)  In the case of Security, this requirement of a specific transfer approved by the Contracting Officer is not evident because Martech did not sign the Takeover contract. (Rule 4 Tab 25, behind page 24 and last page) Nor does the Amended Complaint allege transfer or approval.  Thus, for this case, Security lacks privity of contract with the Government with respect to this claim and is not a contractor under the Contract Disputes Act.

Security contends correctly that the Takeover agreement incorporates the terms of the defaulted contract.  But such a fact does not establish that the defaulted contractor transferred the claim rights and that the Contracting Officer approved the transfer.  The lack of signature by Martech on the Takeover agreement also demonstrates there was no transfer. Security also points to paragraph 9 of the Takeover agreement as preserving rights. (Rule 4 Tab 25, behind page 24)  But paragraph 9 by its plain language preserved the rights of the surety and the Government.  It does not preserve rights of the defaulted contractor.  Nor does it contain language that could be read as transferring something from Martech to Security.  Words of approval by the Contracting Officer are also missing.  

Since the Takeover agreement in this case does not contain a transfer of an affirmative claim by the defaulted contractor to the Takeover contractor, Security lacks standing because it was not in privity of contract with the Government at the time the claim arose.  The Board lacks jurisdiction of this claim and it must be dismissed.  
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