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 GOVERNMENT’S REPLY TO APPELLANT’S SUPPLEMENT

TO ITS OPPOSITION TO THE NAVY’S MOTION FOR 

SUMMARY JUDGMENT FOLLOWING LIMITED DISCOVERY
The Board should grant the Navy’s Motion for Summary Judgment because there is no genuine material issue of fact. This brief addresses the issue of burden of proof in the context of summary judgment procedures as allowed by the Board’s Orders of 6 May 1999 and 2 June 1999.

A. APPELLANT FACES A HEAVY BURDEN OF PROOF
In Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986), the Court said that:

 
In our view, the plain language of Rule 56(c) mandates the entry of summary judgment, after adequate time for discovery and upon motion, against a party who fails to make a showing sufficient to establish the existence of an element essential to that party’s case, and on which that party will bear the burden of proof at trial. 

The Government met its initial burden as the moving party under rule 56(c). Appellant argues that the motion should be denied because the Navy failed to negate appellant’s claim. (Opposition at p. 9). Appellant does not take issue with the facts stated at pages 2 and 3 of the Government’s motion, but instead argues that they are irrelevant. (Opposition at p. 6). Appellant has the burden backwards. The moving party does not have to negate an opponent’s claim. Celotex Corp., 477 U.S. at 323. Appellant has the burden of proof in these appeals and it has the obligation to produce evidence of specific facts showing there is a genuine issue for trial. See Fed. R. Civ. P. 56(e); A-Transport Northwest Co., Inc., v. United States, 36 F.3d 1576, 1585 (Fed. Cir. 1994). Contrary to appellant’s argument, mere allegations will not prevent entry of summary judgment. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249-252 (1986).
In deciding the summary judgment motion, the Board must view the evidence through the prism of the applicable burden of proof. Liberty Lobby, Inc., 477 U.S. 242 (heavy burden of proof to establish malice should be considered when weighing need for trial). For the dispute about a material fact to be "genuine," the evidence must be such that a reasonable jury could return a verdict for the nonmoving party. Liberty Lobby, Inc., 477 U.S. at 248-49. 

When alleging that Government officials acted fraudulently, a claimant’s burden of proof is heavy. Government officials are presumed to have acted in good faith in the discharge of their duties. Well-nigh irrefragable proof is required to overcome the presumption of good faith dealing. Kalvar Corp., Inc. v. United States, 543 F.2d 1298, 1302 (Ct.Cl., 1976), cert. denied, 434 U.S. 830 (1977). To meet its burden, appellant must prove that a government official acted with a specific intent to injure appellant, and that the official’s bad faith actions were motivated solely by malice. Kalvar Corp., 543 F. 2d at 1302.

B. APPELLANT RAISES ALLEGATIONS OF FRAUD TO OPPOSE THE MOTION

The summary judgment motion is based on two independent grounds: (1) that the Government satisfied its obligation by ordering more than the minimum quantity specified in the contract and (2) that lost profits and consequential damages are not recoverable as a matter of law even if the Government did not fulfill its obligation under the contract. Appellant argues that the motion should be denied because the type of contract (Indefinite-Delivery-Indefinite-Quantity) is irrelevant to appellant’s “additional count” that the contract was fraudulently induced. (E.g., Opposition, pp. 6-7). Appellant’s allegation of fraudulent inducement merely drives the analysis under both grounds
 to the same ultimate conclusion: there is insufficient evidence of bad faith to warrant a trial.

C. THE BOARD SHOULD FOLLOW THE KALVAR CORP. DECISION

Kalvar Corp. is dispositive here. Like appellant, Kalvar Corp. claimed that the Government wrongly diverted work to another contractor, seeking damages including anticipatory profits. Unlike appellant, Kalvar Corp. had a requirements-type contract. Using summary judgment procedure, the court held that Kalvar Corp. had not made a sufficient showing of malicious intent to avoid the limitations of the Termination for Convenience clause. Kalvar Corp., 543 F.2d at 1303-06 (all claimed costs unallowable except for reasonable cost to prepare the equivalent of a settlement proposal).

Instead of presenting an affidavit setting forth specific facts by an affiant with personal knowledge, appellant merely alleged in its argument that “the Navy fraudulently misrepresented its ordering intentions, with the intent to deceive SMA into unrealistically lowering its indirect rates, when forming the contract.” (Opposition, p. 7).  Appellant did not say whether the communication was written or oral, who made the communication, who received the communication, what was said, or the date that the communication was made. Appellant produced no evidence to support these allegations. Liberty Lobby, Inc., 477 U.S. at 248-49 (mere allegations will not prevent summary judgment). 

After obtaining document discovery, interrogatory responses and deposing the Contracting Officer’s Technical Representative, appellant filed a supplement to its Opposition with selected pages from the deposition transcript. Appellant’s supplement argues (1) that the Navy’s response to Document Request No. 4
 and Mr. DiGiovanni’s deposition testimony
 are evidence “that the Navy negligently estimated the amounts that it would order under the contract”  (Supplement to Opposition, pp. 4-5); (2) that the same evidence shows that the Navy misled SMA into proposing overhead rates that were too high
 (Supplement to Opposition, p. 6); and (3) that appellant cannot produce any evidence of fraud because the Navy is hiding evidence and witnesses (Supplement to Opposition, p. 9). It is clear from appellant’s response that it has no evidence to support its allegations of fraud. Tracor Technology Resources, Inc., ASBCA No. 44759, 93-2 BCA ¶ 25,616 (1992)(granting summary judgment because minimum quantity was ordered). 

In appellant’s Supplement for the first time, it names Mr. Cieri as the Navy official who allegedly defrauded appellant. (E.g., Supplement to Opposition, p. 6). Although appellant argues as if it were established fact, appellant offered not one shred of evidence to support these allegations of fraudulent inducement. Mere argument will not prevent summary judgment. Liberty Lobby, Inc., 477 U.S. at 248-49.

D. FURTHER INDULGENCE OF APPELLANT’S 

UNSUPPORTED SPECULATIONS IS NOT WARRANTED

Appellant’s explanation for the lack of supporting evidence is that the Navy must be intentionally hiding it. (Supplement to Opposition, at p. 9). Responding to appellant’s intemperate and baseless accusations of discovery abuses is becoming tiresome. The Navy is litigating in good faith. The Navy originally opposed discovery because the contracting officer’s final decision should be sustained as a matter of law. The Navy continues to oppose discovery because appellant’s fraudulent inducement theory was raised in response to the summary judgment motion in a desperate and speculative attempt to avoid summary judgment. 

As for appellant’s argument that the Navy refused to allow appellant access to Mr. Cieri, appellant is mistaken. (Supplement to Opposition, pp. 8-9). Counsel can confirm with his associate that the Navy Trial Attorney stated that he would not object if appellant asked to substitute Mr. Cieri for Mr. DiGiovanni, but that he would object if appellant asked to depose two witnesses. Eventually, appellant elected to take Mr. DiGiovanni’s deposition by telephone on December 22, 1999. Moreover, the whole issue is academic since appellant never asked the Board to substitute Mr. Cieri for Mr. DiGiovanni.

Appellant’s argument  that it could prove fraud if it had the proprietary information redacted from the Navy’s documents is unpersuasive. (Supplement to Opposition, p. 9). Appellant did not come forward with copies of the redacted documents to support its argument. If it had, the Board could have deduced from the context that the redacted information was proprietary information of other Government contractors. In the Navy’s Rule 4 File at Tab 3 is a redacted copy of the business clearance memorandum. From the context, it is apparent that the redacted information in that document was the unsuccessful offeror’s cost information. Clearly, appellant’s assertion that it could prove its case with the redacted information is pure speculation.           Appellant has discovered no evidence of fraud because no fraud occurred. Further indulgence of appellant’s fishing expedition is unwarranted. Appellant’s arguments are not supported by the record. Appellant deposed Mr. DiGiovanni. He was the Contracting Officer’s Technical Representative (Transcript, p. 41, lines 15-17) and also served as a technical evaluator before award. (Transcript, p. 8, lines 5-7). Although he was not involved in strategic business decisions, he was involved in the contracting issues. (Transcript, p. 8, lines 1-7). He was asked, and testified, about how the contract was administered. (E.g., Transcript, pp. 20-24, 30, 36, & 51-52). Appellant concedes that Mr. DiGiovanni’s testimony does not support its allegations.
 

Without supporting evidence, appellant incorrectly blames the Navy for providing a document in discovery purportedly describing Mr. DiGiovanni as a contracting officer, which allegedly caused appellant to believe that he was involved in pre-award negotiations. (Supplement to Opposition, p. 7). Appellant is wrong. If it had supported its allegation with the document in question, the Board would have seen that the document stated in pertinent part: “Mr. DiGiovanni handled most contracting issues and strategic business decisions personally.”  Appellant is the only one describing Mr. DiGiovanni as “the relevant contracting officer.” In the Rule 4 File, the Government provided appellant a copy of the business clearance memorandum which indicates Mr. DiGiovanni’s role as technical evaluator. The contract negotiator is identified as Mr. Bill Barnes and the contracting officer is Ms. C. Joan Miles. Rule 4 File, Tab 3, pages 1 of 22 and 2 of 22.

As for appellant’s belated allegations that Mr. Cieri defrauded it, the only evidence that appellant has submitted of Mr. Cieri’s involvement is this testimony by Mr. DiGiovanni:

Q. What was Mr. Cieri’s role in each of these?

A. I’m sorry. You cut out again.

Q. What was Mr. Cieri’s role in this process?

A. On any given project?

Q. Yes?

A. He had very little. His role was very minimal. I mean, we would spend time going through different projects so that he was aware of our status and of our schedule and what we were doing.

Transcript, p. 52.

Appellant submitted no evidence to support elements of its claim on which it has the burden of proof. Therefore, summary judgment denying the appeal is warranted.

        





Respectfully submitted,

RICHARD A. GALLIVAN

Assistant Director 

______________________

ROBERT C. ASHPOLE

Senior Trial Attorney

DATED: February __, 2000

� If the contract was fraudulently induced, appellant might argue that the public policy reflected in the Termination for Convenience clause might not prevent the recovery of anticipatory profits, if otherwise available at common law. In this instance, however, there was no bad faith termination of the contract by the Government, and the Termination for Convenience clause has historically been available to the Government in cases where a contract  was judicially determined to be awarded illegally. See Torncello v. United States, 681 F.2d 756 (Ct.Cl. 1978). The Board need not decide this issue because appellant produced no evidence to support its belated allegations of fraud.


� Appellant did not supplement the record with any of the discovery responses. The Navy alleges that it responded to Document Requests nos. 3 and 4 as follows:


Request No. 3: Any documents that reflect or refer to how the Navy estimated the amount (approximately $25 million in materials and services) that would be ordered under the Contract.


Response:  There are no responsive documents to this request because the Navy did not estimate the approximately $25 million amount. The four offerors provided cost proposals. The estimated cost of approximately $25 million in Schedule B of the contract is based on appellant’s successful proposal. See Government Rule 4 File, Tabs 1 and 2.     


	Request No. 4: Any and all documents that were used, reviewed, or consulted by the Contracting Officer in coming up with his estimate that approximately $25 million in materials and services might be ordered under the Contract.


Response: There are no responsive documents to this request because the Contracting Officer did not estimate the amount of costs. The four offerors provided cost proposals. The estimated cost of approximately $25 million in Schedule B of the contract is based on appellant’s successful proposal. See Government Rule 4 File, Tabs 1 and 2.





� Appellant’s argument misconstrues Mr. DiGiovanni’s testimony in two respects.


	First, appellant incorrectly asserts at pages 4 to 5 of appellant’s Supplement that he stated that he was unaware of any estimates of the costs or of the work. However, appellant’s counsel asked Mr. DiGiovanni about preparing funding estimates specifically for appellant’s contract as opposed to asking about preparing labor hour estimates of the work. (See Transcript, page 10, lines 3-14). 


	Second, appellant incorrectly asserts that Mr. DiGiovanni stated that he never knew of any requirement estimates on this contract at page 5 of appellant’s Supplement. However, appellant’s counsel asked Mr. DiGiovanni specifically if he had ever prepared an estimate that totaled $25,299,150:


  


  Q	How did the $25 million amount for that contract come about?


	A	I'm sorry.  I didn't hear that question.


	Q	Yes.  The total amount of that contract was $25,299,150.  Did you prepare any estimates that arrived at that amount?


	A	We would have prepared an estimate to bring it up to that type of a total, of what we thought would have been executed on that contract at some point in time, but that contract was awarded based upon a proposal that was submitted by SMA to the dollar amount that they submitted.


	Q	So you don't know whether the Navy had requirements up to that dollar amount or not.


	A	No, I don't.


 (Transcript, page 11, lines 2-16).


   


� This allegation does not support appellant’s claim. If the proposed overhead rates are higher than the actual rates experienced during performance, the contract’s overhead rate caps (which were the proposed rates) should not have become an issue. Perhaps, appellant  meant to say “too low.”   


� Appellant states: “Thus, Mr. DiGiovanni could tell this Board nothing regarding contract formation, what the Navy intended or promised SMA or anything else directly useful to this Board’s present inquiry.” (Supplement to Opposition, p. 8).
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