 BEFORE THE

ARMED SERVICES BOARD OF CONTRACT APPEALS

Appeal of --

Scientific Management Associates, Inc.
Under Contract No. N00167-94-D-0016 
ASBCA No. 50956

 GOVERNMENT’S INITIAL RESPONSE 

PURSUANT TO BOARD’S 6 MAY 1999 ORDER

On May 6, 1999, the Board ordered the parties to submit initial filings addressing the discovery issues raised in appellant’s Opposition to the Government’s Motion for Summary Judgment. These discovery issues were raised in the first of three arguments presented in appellant’s Opposition.  Appellant’s first argument is that the motion should be denied and sanctions imposed because the Navy has not answered appellant’s discovery requests. (E.g., Opposition, p. 3). Appellant’s second argument is that the motion should be denied because the type of contract (Indefinite-Delivery-Indefinite-Quantity) is irrelevant to appellant’s “additional count” that the contract was fraudulently induced. (E.g., Opposition, pp. 6-7). Appellant’s third argument is that the motion should be denied because the Navy failed to assert facts negating appellant’s claim. (E.g., Opposition, p. 9). As ordered, only the first argument will be addressed in this initial filing. The other arguments will be addressed in the second submission related to the summary judgment standard and the burden of proof. See 6 May 1999 Order, p. 2.  

I. APPELLANT’S FRAUDULENT INDUCEMENT THEORY IS MERE SPECULATION RAISED IN RESPONSE TO THE SUMMARY JUDGMENT MOTION 

Appellant’s general allegation that the contract was fraudulently induced is mere speculation raised in opposition to a summary judgment motion after appellant realized that the theories presented in the Claim and Complaint (e.g., negligent estimation of the quantity of work and shifting work to other contracts) would not survive summary judgment. Because appellant offers no support for the theories presented in the Claim and Complaint and because the fraudulent inducement theory presented in the Opposition is mere speculation, the Motion for Summary Judgment should be granted. 

Appellant’s Opposition rests on a cause of action not appearing in the claim or the Complaint: Fraud in the Inducement. (Opposition, p. 5). Appellant’s description of the legal basis of its claim is somewhat unclear and contradictory. Appellant argues that it is seeking an adjustment “under the contract’s termination for convenience clause” (Opposition, p. 7), but at the same time argues that its recovery of lost profits is not limited by that clause. (Opposition, p. 8).  

Although appellant states that it alleged fraudulent inducement in its Complaint citing paragraph 29
, it did not do so. Paragraph 29 of the Complaint states only that “On March 31, 1997, SMA filed a certified claim with the contracting officer seeking an equitable adjustment to recover the actual indirect costs and fees owed to SMA under Contract No. N00167-94-D-0016.” (Complaint, ¶ 29). Although the Complaint alleges four “counts,” none of them allege fraud in the inducement or that the contract is voidable. The “First Count” alleges negligent estimation of requirements prior to award. (Complaint ¶¶ 38-44). The “Second Count” in essence asserts that the Contracting Officer’s Final Decision denying the claim was erroneous. (Complaint ¶¶ 45-49). The “Third Count” and “Fourth Count” make the same allegation: that the Navy breached the contract by failing to order the full amounts promised and placing orders on another contract. (Complaint ¶¶ 50-66). 

The summary judgment motion was based on two independent grounds: (1) that the Government satisfied its obligation by ordering more than the minimum quantity specified in the contract and (2) that lost profits and consequential damages are not recoverable as a matter of law even if the Government did not fulfill its obligation under the contract. While appellant does not dispute the proposed facts in the Motion for Summary Judgment, it asserts that those facts relate mostly to contract type and are irrelevant to its newly minted fraud in the inducement theory. (Opposition, p. 6-7). 

The original reason for the Government’s opposition to discovery was that it was unnecessary because this was an Indefinite-Delivery-Indefinite-Quantity type contract and the Government ordered more than the minimum quantity specified in the contract. As stated in the Government’s motion, appellant’s claim fails to distinguish the difference in the Government’s obligations under Requirements Contracts and Indefinite-Delivery-Indefinite-Quantity Contracts. E.g., Navy Rule 4 File, Tab 14, p. 15, (citing cases involving Requirements Type Contracts). The Board has rejected the argument that Indefinite-Delivery-Indefinite-Quantity Contracts are equivalent to Requirements Contracts, finding the differences between the contract types “crucial.” C.F.S Air Cargo, Inc., ASBCA No. 40694, 91-2 BCA ¶ 23,985, aff’d, 972 F.2d 1353 (Fed.Cir. 1992)(granting summary judgment because minimum quantity was ordered). Therefore, discovery requests aimed at gathering information about the preparation of the government estimate or the amount of work awarded to other contractors are immaterial to the outcome.   


Appellant’s Opposition takes no issue with this argument, except that appellant asserts that the argument is irrelevant because the motion misstated appellant’s legal theory and “The fact that the Navy fully performed is irrelevant to these claims.” (Opposition, pp. 6-8). Although the Navy maintains that appellant’s description of its claim (Opposition, pp. 6-8) does not coincide with its claim nor the four “counts” in its Complaint, the Navy will assume for the purposes of the argument regarding the need for discovery that appellant’s description is correct.     
The Navy agrees that summary judgment should not be granted when the nonmoving party has not had an opportunity to discover information essential to opposing the motion. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 250 n.5 (1986). In this instance, there has been an adequate opportunity for discovery—more than a year—during which appellant submitted a total of 40 interrogatories and requests for documents. No depositions were requested. Appellant asks that the summary judgment motion be denied because the Government has not responded to the interrogatories and document requests. Thus, the issue narrows to whether or not appellant needs a response to one of these requests in order to oppose the Motion for Summary Judgment. See Fed. R. Civ. P. 56(e). In Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986), the Court said that:

 
In our view, the plain language of Rule 56(c) mandates the entry of summary judgment, after adequate time for discovery and upon motion, against a party who fails to make a showing sufficient to establish the existence of an element essential to that partys case, and on which that party will bear the burden of proof at trial. 

The mere allegation of the need for discovery is not sufficient to avoid summary judgment. Evans v. Technologies Application & Service Co, 80 F.3d 954, 961-962 (4th Cir. 1996)(Summary Judgment affirmed). “Summary judgment need not be denied merely to satisfy a litigant’s speculative hope of finding some evidence that might tend to support a complaint.” Pure Gold, Inc., v. Syntex, Inc., 739 F.2d 624, 627 (Fed. Cir. 1984)(summary judgment affirmed). The only evidence supporting appellant’s Opposition is a terse conclusory affidavit from appellant’s counsel which amounts to nothing more than a sworn argument. There are no specifics in appellant’s argument or affidavit about what information is needed to oppose the motion and why it must be obtained through discovery. (E.g., Opposition, p. 7; Affidavit, ¶ 9). As the Federal Circuit Court of Appeals stated in Keebler Co. v. Murray Bakery Products, 866 F. 2d 1386, 1389 (Fed. Cir. 1989)(summary judgment affirmed): 

Rule 56(e) requires an affiant to set forth admissable facts establishing a genuine issue of material fact requiring trial. Rule 56(f) requires an affiant to state reasons why he cannot present by affidavit facts essential to justify his oppostion to the motion for summary judgment. Keebler’s affidavits state no such reasons, as the board recongnized in giving as its reason for denieal a paraphrase of Rule 56(f). If all one had to do to obtain a grant of a Rule 56(f) motion were to allege possession by movant of “certain information” and “other evidence”, every summary judgment decision would have to be delayed with the non-movant goes fishing in the movant’s files. 

The affidavits which the court found insufficient in the Keebler Co. case are similar in nature to the supporting affidavit filed by appellant in this appeal.
  Thus, appellant’s opposition fails to demonstrate a need for further discovery and summary judgment should be granted as in the Pure Gold, Inc., and Keebler Co. cases, both affirmed on appeal by the Federal Circuit Court of Appeals.     

Ignoring for the moment the procedural aspect of appellant’s failure to set forth specific facts, a review of the circumstances also leads to the conclusion that the allegations are speculative.  

The lack of any specifics in the allegation indicate the speculative nature. The Government would have expected appellant to submit an affidavit by someone with personal knowledge describing the circumstances surrounding the lie alleged at page 8 of appellant’s Opposition. Fed. R. Civ. P. 56(e). Appellant should have explained specifically what additional documents and information it needed to raise a genuine issue of material fact and what those documents and information would prove, like an offer of proof. 

  
Instead of presenting an affidavit setting forth specific facts by an affiant with personal knowledge, appellant merely alleged in its argument that “the Navy fraudulently misrepresented its ordering intentions, with the intent to deceive SMA into unrealistically lowering its indirect rates, when forming the contract.” Opposition, p. 7.  Appellant did not say whether the communication was written or oral, who made the communication, who received the communication, what was said, or the date that the communication was made.


It is not necessary to reach the issue of malice which is peculiar to fraud claims in order to reject appellant’s request for discovery, because appellant has failed to support its allegation with any evidence on the points that should be known to it without discovery. If this allegation were based on something more than mere speculation, appellant would have presented affidavits based on personal knowledge setting forth specific facts describing the circumstances surrounding the alleged false communication, describing the content of the alleged false communication, describing how believing the alleged false communication to be true appellant acted in reliance on it, and describing how an injury resulted. If this allegation were based on something more than mere speculation, some of appellant’s officers and employees involved in the negotiation, award and performance of the contract would have to have had personal knowledge of these facts.  

When appellant filed its opposition, it was aware of the need to support these allegations, yet did not indicating their speculative nature. This awareness is apparent from appellant’s Opposition at page 8 where it argues: 

Thus, the only relevant facts are whether the Navy knowingly and intentionally misled SMA to use lower indirect rates, promising SMA certain levels of orders the Navy knew it would not make, and whether the lowered orders changed the parties’ expectations and caused SMA the damages it alleges.     
 
The speculative nature of the allegations is also indicated by the timing of the allegations. The allegation of fraudulent inducement was first raised long after contract award during litigation in response to a summary judgment motion. 


In arguing that the Board should order the Government to respond to all 40 requests, appellant is overreaching. This indicates that appellant’s desires nothing more than a fishing expedition, to which it is not entitled. Appellant’s requests are broad in nature essentially requiring the Government to produce all of its records related to this contract, as well as records related to all Navy contracts for similar services. (Interrogatory Nos. 4 to 10, 15, 16, 17, & 21 and Document Request Nos. 5 and 8). Also, some of the 40 requests are obviously aimed only at discovering what the Government’s defenses will be rather than obtaining evidence to support appellant’s allegations. (Interrogatory Nos. 18 to 21 and Document Request Nos. 16 to 19). While necessary to prepare for trial, this information is not necessary to respond to a summary judgment motion.    


The reason that appellant has no support for its allegations is because no such evidence exists. Appellant argues that “As evidence of the Navy’s negotiation and strategy, which could lead to evidence of the fraud SMA alleges, are peculiarly within the Navy’s possession, the Board should .  .  .  deny the Navy’s motion and .  .  .  allow SMA’s discovery to proceed.” (Opposition, p. 5). 

Contrary to what is implied by the argument, appellant obtained a copy of the Navy’s Business Clearance Memorandum through the Freedom Of Information Act over two years ago in December 1996. A copy of appellant’s September 17, 1996 request is attached as Exhibit 1. A letter forwarding the request to the proper Navy activity is attached as Exhibit 2. That activity’s response to the FOIA request dated 18 December 1996 is provided as Exhibit 3. The first four Document Requests that appellant made in discovery in this appeal duplicate its prior FOIA request. (Appellant’s First Request for Production of Documents, pp. 6-7). Appellant cannot reasonably argue that the success of its Opposition depends on the discovery of documents that it already obtained through FOIA.

           Finally in response to appellant’s letter of July 2, 1996, the DOD Inspector General investigated appellant’s allegations and found no indication of improper conduct. A copy of the Inspector General’s letter to appellant dated August 15, 1996, is attached as Exhibit 4.         

In closing, we note that appellant does not dispute the Indefinite-Delivery-Indefinite-Quantity nature of the contract and that the Navy ordered more than the minimum amounts, fully performing its obligation. Thus, no discovery is necessary on those points. Appellant made no response to the Navy’s argument regarding the consequential damages issue. Unlike lost profits which are allowed for breach under common law, consequential damages are not recoverable under common law. Thus, the controversy over the appellant’s actual theory of liability (e.g., under a contract clause or breach of contract) is irrelevant to this issue. Thus, no discovery is necessary regarding the consequential damages issue either. Therefore, the discovery issues raised by appellant only pertain to one point: whether or not the limitation in the contract’s Termination for Convenience clause would prevent the recover of lost profits.     II. APPELLANT’S REQUEST FOR SANCTIONS SHOULD BE DENIED


Appellant’s request that the Navy be sanctioned for frivolously and illegally filing a summary judgment motion should be denied for two reasons. First, any party opposing a claim has the right to test the factual basis of the claim through the summary judgment procedure. The motion is neither frivolous nor illegal. Second, the Navy has not violated any order of the Board that would provide a basis for imposing sanctions. Therefore, sanctions would be inappropriate. See ASBCA Rule 35.    

Summary judgment has long been recognized as a useful case management tool to not only avoid unnecessary trials, but to reduce issues for trial and thereby limit the need for discovery. See Celotex Corp. v. Catrett, 477 U.S. 317, 327 (1986). 

Rule 56 states that the party defending against a claim “may, at any time, move with or without supporting affidavits for a summary judgment in the party’s favor as to all or any part thereof.” Fed. R. Civ. P. 56(b). The Supreme Court has made clear that defending parties have the right to challenge factually unsupported claims prior to trial, saying: 

Rule 56 must be construed with due regard not only for the rights of persons asserting claims and defenses that are adequately based in fact to have those claims and defenses tried to a jury, but also for the rights of persons opposing such claims and defense to demonstrate in the manner provided by the Rule, prior to trial, that the claims and defenses have no factual basis.

Celotex Corp., 477 U.S. at 327.

The Navy did not act improperly in filing a Motion for Summary Judgment. The Navy trial attorney has repeatedly told appellant’s counsel that the appeal should be denied as a matter of law and that discovery and a hearing were unnecessary. While the Navy trial attorney told each of appellant’s attorneys at the outset that he would agree to an expedited hearing with limited discovery if the effort involved was equivalent to a disposition by summary judgment, no agreement was reached. A year later on December 16, 1998, appellant sent the Navy 40 interrogatories and requests for production of documents. Since a response to the requests would require extensive effort due to their broad nature, the Navy trial attorney concluded that it would be more economical to dispose of this appeal by summary judgment. Appellant filed its Motion to Compel after being informed that the Navy would not file a Motion for Summary Judgment until March due to the trial attorney’s workload on other cases.       

WHEREFORE, the Navy respectfully requests that the Board deny appellant’s request for sanctions, deny appellant’s request for addition discovery, and grant summary judgment denying the appeal in its entirety.

Respectfully submitted,

RICHARD A. GALLIVAN

Assistant Director 

______________________

ROBERT C. ASHPOLE

Senior Trial Attorney

DATED: May 14, 1999

� “In simple, SMA alleged a garden variety change and fraudulent inducement in its Complaint. See Complaint at ¶ 29.” Opposition , p. 8.


� In Keebler Co., the affidavits found insufficient said: 





Answers to Opposer’s pending request for discovery, and possibly affidavits, depositions, or other discovery will be required to respond to Applicant’s Motion for Summary Judgment. There is certain information regarding Applicant’s use of its mark, channels of trade and other evidence necessary to prepare a response that is solely in the possession of the Applicant.





866 F.2d at 1387.





Paragraph 9 of appellant’s supporting affidavit states:





SMA is unable to fully factually oppose the Navy’s Motion for Summary Judgment because the Navy is wrongfully withholding from SMA properly requested discovery information peculiarly in the Navy’s possession, which information is the subject of the motion to compel.  
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