BEFORE THE

ARMED SERVICES BOARD OF CONTRACT APPEALS

Appeals of --

Sherman R. Smoot Corp.
Under Contract No. N62477-94-C-0028 

ASBCA Nos. 52145 to 52150,            52173 & 52261


MOTION FOR ORDER TO SHOW CAUSE

WHY CERTAIN SUBCONTRACTOR CLAIMS SHOULD NOT

BE DISMISSED FOR FAILURE TO PROSECUTE

Pursuant to Rules 5(b) and 31 of the Armed Services Board of Contract Appeals, the Government moves that the Board order appellant to show cause why the subcontractor claims of Hess Mechanical and Mona Electrical should not be dismissed with prejudice for failure to prosecute. 

INTRODUCTION

The Notices to Appeal in each of these appeals were signed on appellant’s behalf by its general counsel. Although appellant’s general counsel has not formally entered an appearance under ASBCA Rule 26, he has filed Complaints in each of the appeals. DCAA has audited Mona Electrical’s and Hess Mechanical’s claims in ASBCA No. 52173, but both subcontractor’s refused to give the Government permission to disclose information about the audits to appellant. When asked by the Navy Trial Attorney about representation of the subcontractors, appellant’s general counsel stated that he represented all the subcontractors with pass-through claims in the above appeals, except for Mona Electrical and Hess Mechanical. The amount in question is significant. Approximately half of the total amount that appellant seeks in these appeals consists of Mona Electrical’s and Hess Mechanical’s pass-through claims and appellant’s associated overheads and profit.   

FACTS

The Government believes that the following facts are undisputed:

No one has filed a notice of appearance under Rule 26 in the above appeals. A number of pass-through subcontractor claims are included in the appeals. Appellant’s general counsel does not represent two of the subcontractors with pass-through claims included in the above appeals: Hess Mechanical and Mona Electrical. Although he has filed Complaints in each of these appeals, he will not prosecute the pass-through claims of those two subcontractors. Those subcontractors have three pass-through claims each. Hess Mechanical’s claims are as follows: ASBCA Nos. 52146 (for $53,009), 52173 (for $312,146) and 52261 (for $5,840). Mona Electrical’s claims are as follows: ASBCA Nos. 52150 (for $90,480), 52173 (for $491,587) and 52261 (for $144,668).
 

ARGUMENT

Ordinary subcontractors do not have standing to bring claims against the Government, but their claims may be sponsored by the prime in a pass-through suit brought in the name of the prime. Mitchell Constr. Co. v. Danzig, 175 F.3d 1369, 1370-71 (Fed. Cir. 1999). If it desires, appellant may step aside and allow subcontractors to hire attorneys and prosecute their pass-through claims. Erickson Air Crane Co. of Washington, Inc. v. United States, 731 F.2d 810, 813 (Fed. Cir. 1984). However, the arrangements for representation and prosecution of the pass-through claims are private arrangements between the appellant and the subcontractors, which do not add to the jurisdiction of the Board nor the burdens upon it. See Erickson Air Crane Co. of Washington, Inc., 731 F2d at 814 (explaining appellate procedure at Federal Circuit).   

Rule 31 states:

Whenever a record discloses the failure of either party to file documents required by these rules, respond to notices or correspondence from the Board, comply with orders of the Board, or otherwise indicates an intention not to continue the prosecution or defense of an appeal, the Board may, in the case of a default by the appellant, issue an order to show cause why the appeal should not be dismissed or, in the case of a default by the Government, issue an order to show cause why the Board should not act thereon pursuant to Rule 35. If good cause is not shown, the Board may take appropriate action.

The Government understands appellant’s position to be as follows. Hess Mechanical and Mona Electrical were Smoot’s subcontractors working on Contract No. N62477-94-C-0028. These two subcontractors submitted several claims to Smoot, which Smoot was obligated to sponsor under the terms of its agreements with the subcontractors. Smoot sponsored those claims, including them in Smoot’s own claims submitted to the contracting officer for a final decision under the Disputes clause. After an adverse contracting officer’s final decision was issued, Smoot timely filed notices of appeal establishing the Board’s jurisdiction. Under the subcontracts, Smoot is not obligated to prosecute the appeals on the subcontractor’s behalf. Smoot’s general counsel does not represent either subcontractor and will not prosecute their claims before the Board. 

In this litigation, there is only one proper party with standing to sue the Government: Smoot. No one has filed a notice of appearance in these appeals. ASBCA Rule No. 26 requires that a corporate party be represented by an attorney or an officer of a corporation. It states:

An individual appellant may appear before the Board in person, a corporation by one of its officers; and a partnership or joint venture by one of its members; or any of these by an attorney at law duly licensed in any state, commonwealth, territory, the District of Columbia, or in a foreign country. An attorney representing an appellant shall file a written notice of appearance with the Board.  

ASBCA Rule No. 6(a) requires that a Complaint be filed within 30 days after receipt of a notice of docketing. Since appellant’s general counsel is not prosecuting Hess Mechanical’s and Mona Electrical’s pass-through claims, the Complaints that he filed do not meet the requirements of Rule 6 for that portion of the appeals. Even if the pleadings were sufficient under Rule 6, the pass-through claims cannot be adjudicated on the merits if appellant does not have a representative to prosecute them. Lack of cooperation by the subcontractors does not excuse a failure to prosecute the pass-through claims. Ellis Constr. Co., Inc. ASBCA No. 50091, 98-1 BCA ¶ 29,552 (pass-through subcontractor claim sponsored by prime dismissed with prejudice).    


WHEREFORE, the Government respectfully requests that the Board order appellant to show cause why the subcontractor pass-through claims of Hess Mechanical and Mona Electrical in ASBCA Nos. 52146, 52150, 52173 and 52261 should not be dismissed with prejudice for failure to prosecute. 

RICHARD A. GALLIVAN





Assistant Director 





______________________

Dated: August __, 1999



ROBERT C. ASHPOLE





Senior Trial Attorney

� The Government contends that the Board’s jurisdiction over Mona Electrical’s claim in ASBCA No. 52173 is limited to the amount of $209,354 rather than the higher amount of $491,587. However, the amount of the claim is immaterial to the failures to comply with ASBCA Rules 6(a) and 26.
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