BEFORE THE

ARMED SERVICES BOARD OF CONTRACT APPEALS

FALLS CHURCH, VIRGINIA

________________________________________

                                        )

Appeal of                               )

                                        )  

Systems Management American Corporation ) ASBCA Nos. 45704&   

                                        )            49607

Under Contract No. N00039-87-C-0173     )     ________________________________________)

RESPONDENT'S POST-HEARING BRIEF


Pursuant to the Board's scheduling order, respondent 

submits its Post-Hearing Brief in the above-captioned 

appeals.

I. SUMMARY OF GOVERNMENT POSITION


The law is clear, as summarized in prior decisions of this Board in these very appeals, that the Government had no obligation to exercise any of the options under the 0173 contract.  At most, the Government had a duty to definitize the option prices by a date certain, as promised in a modification to the base year contract.  

However, appellant should not be permitted to recover any damages associated with the failure to definitize and ultimately exercise the option prices because the Government acted reasonably and prudently in delaying action on that matter until it learned the full ramifications of a guilty plea by a former SMA officer to fraud and conspiracy in a kickback scheme under the SNAP II contracts.


Navy officials made no specific representations or commitments that SMA would receive the SNAP II systems work for FY88-91 by exercise of the options under the FY87 production contract.  Promissory estoppel is not applicable as SMA has failed to meet any of the elements and its evidence is not credible.

As the Government has previously noted, the Board lacks jurisdiction over the “breach” claim, which has never been presented to the contracting officer for decision.  The “breach” claim is not simply a re-calculation of damages based on the same set of operative facts.  It is an entirely new claim, based on a theory never before presented, requiring proof of entirely different facts.


SMA’s pervasive criminal conduct under the SNAP II contracts should operate as a bar to its recovery here.  It is of no consequence that convictions were not specifically obtained under the 0173 contract and may have only affected that contract indirectly.  It is clear that SMA carried out continuing criminal activity under the SNAP II program until it learned that a criminal investigation was developing evidence against SMA’s officers, including its president, Herman Valentine.


The Navy did not “constructively debar” SMA.  There are no remedies available to SMA even if “de facto” debarment could be proven, as there is no evidence that deferral of action by the Navy on the options was motivated soley by malice.


SMA’s claim is based almost entirely on estimates created years after the alleged damages occurred.  It lacks support in both record form and even in testimony presented by SMA witnesses who should have had first hand knowledge of the events surrounding the claim.  SMA’s difficulties, largely stemming from poor financial management, were of its own making.  SMA has failed to meet its burden of proving that the Government caused any remedial harm to the company.  

II. PROPOSED FINDINGS OF FACT (PFF)
 Background

1. SNAP II was an automated, multi-purpose computer system installed on board Navy ships and submarines that was designed to increase the readiness of those vessels by providing an automatic data processing capability in the areas of maintenance, supply, financial accounting, administration, pay and personnel matters.  (R4, Tab 512, at 1)
2.  Under the aegis of the Small Business Administration       (SBA) 8(a) program, Naval Sea Systems Command (NAVSEA)  awarded letter contract N00024-82-C-6101 for the initial development of SNAP II to SBA and Systems Management American  Corporation (SMA) on 4 November 1981. (R4, Tab 639, at 2, Bates 007962).  

3. SMA recommended a computer system based on the Harris H300 minicomputer.  The selection was approved by the Navy in March 1982. (Id). 

4. NAVSEA Acquisition Plan (AP) 305-82, approved 8 April 1982, identified a long-range need for 471 systems through FY88.  (R4, Tab 512, at 3).

5. An Acquisition Plan is written by the program office and is a program office document.  (Marr, Tr. 12-272; Ford, Tr. 13-67).  The AP is a planning document written to meet the agency's regulatory requirement for sound planning and is the program manager's guiding document for running his program.  (Chulick, Tr. 1-316; Marr, 12-272).  The contracting officers only provide input for one section of the AP.  (Ford, Tr. 13-67).
6. An AP represents the intent of the Government as of the date it is written.  The AP must have flexibility built in as goals and milestones change during the course of a program.  The goals, milestones, schedules, and funding are always subject to change.  Very few APs for major systems ever actually proceed as written in the AP.  (Chulick, Tr.  1-316, 1-317).

7. Once a contract is awarded, it states the legal commitments and obligations of the parties and governs the performance of the parties.  An AP does none of these functions.  (Chulick, Tr. 1-316, 1-317; Marr, Tr. 12-272). 

8.  In September 1982 the letter contract was definitized
 and a cost plus fixed fee/cost plus award fee contract for installation and hardware for the award of 43 systems in FY83 became effective.  This schedule slipped as full production deployment was not authorized until 18 June 1984.  Contract N00024-82-C-6101 contained a single option for the procurement of additional systems on an incremental basis if and when funding became available.  (R4, Tabs 125, 639, at 2, 4). 

9. On 30 April 1985, NAVSEA awarded letter contract N00024-85-C-6223 to SBA and SMA for the FY85 and FY86 surface production systems.  A fixed price incentive fee contract was definitized on 16 October 1985 for 38 systems in FY85 with options for 14 additional systems in FY85 and 100 systems in FY86.  (R4, Tabs 127, 128, 639 at 4, 8; Chulick, Tr. 1-123 to 1-124).  Systems for submarines were not included in this contract because fleet commanders resisted the SNAP II system which was comprised of only dumb terminals.  (Hudock, Tr. 6-39). 

10. The FY85 option for 14 additional systems was not exercised because of a lack of funding.  The option for the 100 FY86 surface configuration systems was exercised on 14 December 1985.  (R4, Tab 639, at 8, Bates 007968); Chulick, Tr. 1-223 to 1-224).

11. On 12 December 1985, CDR Hudock, SNAP II Program Manager, was requested by Mr. Valentine, SMA's President, to address an assemblage of persons at SMA headquarters about the status of the program.  Hudock did not know that a SMA Board of Directors meeting was taking place.  Hudock answered questions and stated that the funds for the FY86 systems were available and the Navy was moving forward with the program.  Hudock made no statements concerning the FY87 contract or options under the FY87 contact.  (Hudock, Tr. 6-152 to 6-153).  

12. At that time, CDR Hudock knew that Mr. John Gibson was with Dominion Bank but did not know Gibson was a member of the SMA Board of Directors or that Dominion Bank was loaning money to SMA for SNAP II.  (Hudock, Tr. 6-70 to 6-72).

13. On 27 February 1986, CAPT Monash and Mr. Chulick

met with two officials from First National Bank of Maryland, a creditor of SMA, at SMA'S request.  (Chulick, Tr. 1-254; Monash, Tr. 5-220, 7-170).  Monash provided an overview of the SNAP II program and the current status.  Both Monash and Chulick expressed their satisfaction with SMA's progress and stated they anticipated the program would continue with SMA.  Mr. Chulick warned of the vagaries of government contracting and the uncertainty of funding for future systems beyond FY86 because of congressional oversight, budget cutbacks, change in program needs, etc.  (R4, Tab 625; Chulick, Tr. 1-318, 1-319; Monash, Tr. 7-170 to 7-172).

14. The discussion was general in nature and Monash and     Chulick carefully made no statements of number of systems  or amount of dollars that might be contracted for in future years.  Monash and Chulick made no statements guaranteeing that SMA would receive SNAP II contract work in FY 87 or future years or committing the Navy to giving such contracts to SMA.  At this time, neither Monash or Chulick had any idea as to what quantities of systems or what options might be placed in the FY87 hardware contract.  (Chulick, Tr. 1-318, 1-319; Monash, Tr. 7-170 to 7-172).

15. Follow-on SNAP II installation requirements through        FY86 were met by modifications of the original NAVSEA contract N00024-82-C-6101.  (Monash, Tr. 5-241). 

16. A revised AP, 305-86, was approved at NAVSEA on 14 August 1986.  Paragraph A2 of the revised AP stated that the "intention of the program" was "to continue SNAP II hardware acquisition from SMA" under the SBA 8(a) program.  (R4, Tab 639, at 4).  This planning document estimated that approximately 560 systems would be acquired for the program.  (R4, Tab 639, at 1).  
17. The Navy planned for system installations as far in the future as the Navy could reasonably foresee.  The program office had schedules for installations in planning documents which went far beyond the life of current contracts.  (Monash, Tr. 5-254 to 5-255).
SNAP II 1987 Production Contract 

18. Effective 1 October 1986, the SNAP II program was transferred to Space and Naval Warfare Systems Command (SPAWAR).  Contracting for the FY 87 hardware and installation SNAP II requirements was now a SPAWAR function. (R4, Tab 1).  The program office moved to SPAWAR in August 1986.  (Monash, Tr. 5-243 to 5-245).

19. On 2 December 1986, Captain Monash was called by Jess Sweeley of SMA who stated that SMA was meeting with banking representatives and requested that Monash confirm the status of the program.  By speakerphone, CAPT Monash informed representatives of Chase Investment Bank and Dominion National Bank that the Navy was pleased with SMA's performance of SNAP II and that SNAP II was a solid program with a future.  Only 50 percent of the planned installations had been performed.  CAPT Monash also advised them of the vagaries of government contracting and the uncertainties involved for future systems.  CAPT Monash made no indication during the call that the Navy had committed to SMA for the remainder of the SNAP II program. (R4, Tab 649, next to last page; Monash, Tr. 5-269 to 5-270).   

20. On 12 December 1986, RFPs for the SNAP II FY87 

hardware and installation requirements were issued to SMA by SPAWAR.  SMA’s proposal for the hardware production systems (surface and submarine) was received at SPAWAR on 6 March 1987.  (R4, Tab 287).

21. On 19 December 1986, SMA was authorized by the

contracting officer to incur pre-contract costs of $3 million under the hardware RFPs N00039-87-R-0173 and N00039-87-R-0175 in anticipation of the later issuance of a letter contract.  The expenditure of any SMA monies in pursuit of performance prior to contract award was solely at SMA’s risk and the Navy was under no obligation to reimburse SMA should no contract be awarded.  (R4, Tab 2).

22.  The contractor is free at any time to decline an anticipatory cost letter or a ceiling price adjustment.  If a contract price has not been definitized, and only a “not to exceed” price has been established, the contractor has no obligation to proceed with the work. (Chulick, Tr. 1-142).

23. Navy Acquisition Regulations Supplement (NARSUP)

Section 1.690 contained requirements to be met before entering into contracts.  NARSUP 1.690-2(b)(i)(B)(b) required Contracts and Business Management (CBM), a part of the Office of the Assistant Secretary of the Navy (Shipbuilding and Logistics), approval of letter contracts whose anticipated definitized value exceeds the business clearance dollar threshold.  The dollar threshold for SPAWAR was $30 million.  §1.690-2(b)(1). (R4, Tab 3001).

24. SPAWAR Business Clearance Memorandum 13,771, dated 3

April 1987, sought CBM approval of an 8(a) letter contract for the FY 87 hardware requirement with options for FY88 through FY91.  Section XIB of the clearance stated that firm prices for the options would be established when the letter contract was definitized.  The business clearance was approved by CBM on 10 April 1987. (R4, Tab 660).

25. On 28 April 1987, letter contract N00039-87-C-0173 

was executed by SPAWAR and SBA, with SMA as the 8(a) contractor.  The contract contained FY87’s firm requirements for 92 SNAP II systems and upgrades, with unpriced options for 11 additional systems and upgrades in FY87, 127 systems and upgrades in FY88, 93 systems and upgrades in FY89, 51 systems and upgrades in FY90, and 51 systems and upgrades in FY91.  The delivery schedule called for 83 systems to be delivered by the end of December 1987.  (R4, Tab 4, at attachment immediately following Part II, Contract Clauses; Tab 3007).  Definitization of the letter contract was to result in a firm-fixed price contract not to exceed the letter contract’s ceiling price of $42,717,917, which specifically applied only to the contract’s firm requirements for FY87.  (R4, Tabs 4, 660).

26. The scheduled date for definitizing the letter contract was September 1987.  (R4, Tab 4, at 84).

27. Mr. Marr, the SPAWAR contracting officer, planned to

price the unpriced hardware options when the contracts were definitized.  This became impossible because of the time and effort needed to definitize the hardware and installation letter contracts’ firm FY87 requirements before the end of the fiscal year, 30 September 1987, in order to avoid the expiration of funds.  (Marr, Tr. 12-38 to 13-39).  Pricing the outyear options was not considered critical because it could be done sometime prior to their exercise.  (R4, Tab 660, at Bates 332621).

28. On 20 July 1987, the SBA issued a legal memorandum 

written by Associate General Counsel David R. Kohler which concluded that unpriced options in 8(a) contractor’s contracts had to be priced prior to the contractor’s graduation date from the SBA 8(a) program.  Unpriced options could not be exercised after the firm’s graduation date as the contractor would no longer be eligible for sole source 8(a) awards.  (R4, Tab 1399).

29. On 14 August 1987, CDR Hudock addressed a large assemblage of current and potential Navy customers at a conference at SMA to discuss the capabilities and future of the SNAP II program.  CDR Hudock indicated that the Navy was pleased with SMA's progress and performance and, barring unforeseen consequences, expected that SMA would continue to be the prime contractor for SNAP II.  (R4, Tab 379; Hudock, Tr. 6-150).  CDR Hudock made no firm commitment that SMA would receive work beyond FY87.  (Hudock, Tr. 6-150 to 6-152).

30. On 22 September 1987, Mr. Jess Sweeley, SMA’s Senior

Vice President of Administration and chief negotiator, 

provided Mr. Marr with a copy of the SBA memorandum

dated 20 July 1987.  (R4, Tab 1399; Marr, Tr. 12-72).   This was the first time that Mr. Marr learned of the SBA memorandum.  (Marr, Tr. 12-72 to 12-73, 12-74).

31. Mr. Marr was aware of SMA’s 21 October 1987 8(a)

graduation date but this date only became a matter of concern after reading the SBA memorandum.  (Marr, Tr. 12-73).  Both SPAWAR and SMA recognized that SBA’s memorandum made pricing the SNAP II options prior to 21 October 1987 essential.  (R4, Tab 689; Marr, Tr. 12-74 to 12-75).

32. On 23 September 1987, SMA and SPAWAR representatives

met to discuss the situation.  Mr. Valentine, SMA’s President, and Mr. Sweeley represented SMA.  SPAWAR representatives included CAPT Schroeder, Contracts Director, Mr. John Lannen, Executive Director of Contracts, Mr. Bernie Ford, Mr. Marr, CAPT Monash, and CDR Hudock.  An oral agreement was reached at the meeting on a method to price the SNAP II options to comply with SBA’s opinion.  It was decided that the prices negotiated for the undefinitized letter contracts’ firm FY87 items would be used for the outyear option items as well, with downward pricing adjustments in the event of variations in SMA's burden rates.  (R4, Tab 689, Marr, Tr. 12-75).

33. On 30 September 1987, the letter contract was modified

(modification PZ0003) to definitize, i.e., to price, the contract’s firm items for fiscal year 1987 and the parties agreed in the modification to definitize the option items by modification to the contract on or before October 21, 1987.  The delivery schedule required 16 systems in September 1987, 22 systems in October 1987, 26 systems in November 1987, and 19 systems in December 1987.  (R4, Tabs 35 at F-1, 3007). The unpriced options in the hardware letter contract were deleted in the definitization modification. (R4, Tab 35).

34. The superseding contract in modification PZ0003 included the same option clause on page H-10 which mirrors that of the letter contract. It states: 

The Government may, at any time, and from time to time require the Contractor to furnish all or any part of the Items listed below for delivery at the time(s) and place(s) and at the price(s) set forth herein.  The option items shall be exercised if at all, by written or telegraphic notice signed by the Contracting Officer and sent within the option period specified below.

(R4, Tab 35, p. H-10).

35.  On or shortly after 14 October 1987, SPAWAR personnel

   in the contracting and program offices were advised of

a federal grand jury investigation of SMA for fraud and kickbacks under Navy computer contracts.  (R4, Tab 403, 702).  This was the first time the SPAWAR personnel learned of the federal investigation.  (Ford, 13-45, Marr, 12-235 to 12-236, Monash, Tr. 7-138 to 7-139).

36.  On 16 October 1987, Gerald Duane Woods, a former 

employee and corporate architect for SMA, pled guilty to conspiracy to defraud in violation of Title 18, United States Code, Section 371, in the United States District Court for the Eastern District of Virginia, Norfolk Division.  The conspiracy was in connection with a kickback scheme involving subcontractors and purchase orders charged to the Navy SNAP II contracts.  (R4, Tab 406).

37. In a Press Release dated 16 October 1987, the United States Attorney’s Office summarized the Statement of Fact Filed in Support of Defendant’s Plea of Guilty which implicated senior SMA officers and personnel in the conspiracy to defraud the Navy under the SNAP II contracts.  Woods admitted to conspiring with various SMA officers and employees and admitted to participating in the kickback scheme at the request of a Senior Vice President of SMA and to funneling kickback money to senior officials of SMA. (R4, Tab 406).

Among other things, Woods admitted to conspiracy with various officers and employees of SMA, Monticello Properties, Inc. (MPI) and various corporations, companies and individuals having contracts and subcontracts with SMA and MPI to : 1) Defraud the United states by presenting to the Navy false, fictitious and fraudulent claims; . . .

 






(R4, Tab 406).

38. On 20 October 1987, CAPT Schroeder, Mr. Lannen, and

contracting officer Marr met with Frank Ford, CBM’s      Assistant Director for Contract Pricing, and other CBM personnel.  The purpose of the meeting was to present an oral pre/post negotiation business clearance to CBM and obtain authority to add the priced outyear options to the FY 87 hardware and installation contracts.  CBM approval was required because the total value of the options to be added to each contact exceeded SPAWAR business clearance thresholds.  (R4, Tab 414; Marr, Tr. 12-259). 

39. Discussions during the meeting centered around two 

points.  The first was the justification for the not to exceed prices of the proposed options.  The second was the appropriateness of adding options in view of the circumstances of the federal grand jury investigation of SMA and the guilty plea of Mr. Woods.  Mr. Ford stated he didn’t have a problem with the support for the option prices but felt that the circumstances relating to SMA required that he should clear the adding of the options with Mr. Pyatt (ASN, S&L).  (R4, Tab 414).

40. On the evening of 20 October 1987, SPAWAR’s Mr. Lannen 
was telephoned by CAPT Harrington, CBM’s Deputy 

Director, and was informed that the issue had been

briefed to Mr. Pyatt and that no options were to be

added to the SMA contracts at that time. (R4, Tab 414, Pyatt, Tr. 5-135).

41. On 26 October 1987, CAPT Schroeder received an undated

memorandum from CAPT Harrington concerning the

establishment of options with SMA, which stated as

follows:

As discussed in our telephone call of 20 October 1987, your request to establish options with SMA with regard to the SNAP II Program is not approved.  First, any option should be fully priced from the outset unless the circumstances and uncertainties surrounding the procurement makes this impossible.  If so, as a minimum, ceiling prices must be established and supported with appropriate date.  Second, in view of the current investigations regarding SMA, any contractual action must be fully supported and completely documented prior to entering into any contractual agreements and then only undertaken with the utmost of care.  Therefore, establishing unpriced or ceiling options is inappropriate at this time.




(R4, Tab 414)

42. As ASN, S&L, Mr. Everett Pyatt was the senior procurement official for the Navy.  (Pyatt, 5-12).  He reviewed those business clearances which involved hundreds of million of dollars and those which attracted congressional interest or involved suspected criminal activity.  (Pyatt, Tr. 5-17 to 5-18). 

43. When presented with the SMA option issue late on October 20, 1987, Secretary Pyatt felt he had to learn more about the situation before he could properly approve the proposed action at that time.  (Pyatt, 5-113, 5-137).  His principal concern over the news concerning SMA’s possible criminal activity centered on a portion of a press release announcing the guilty plea of Gerald Woods, a former SMA employee.  The release stated Woods had conspired with various officers and employees of SMA, Monticello Properties, and various others to defraud the United States.  Mr. Pyatt didn't know what these statements in the press release really meant but felt he had to learn more.  He recognized that it would take time to learn more.  (Pyatt, 5-113, 5-126, 5-127; R4, Tab 731).  

44. Pyatt felt he had no alternative but to look into the matter:

I didn’t know what to do other than let’s learn more about it, let’s don’t take any contractual action without bias.  If it gets straightened out in the future, we’ll figure out a way to go ahead.  If it doesn’t get straightened out, that’s that.

                              (Pyatt, Tr. 5-118).

*
*
*
*
*
*
*
*
*
*

And I said . . . this has come up, we can’t ignore what the U.S. Attorney says.  And these indictments may not come around.  We’re not suspending them.  We’re not debarring them.  We’re not barring anybody else from doing business with them.  But for this particular thing, let’s learn more about what’s going on.









(Pyatt, Tr. 5-119).




45. On 20 October 1987 when Mr. Pyatt was briefed and made his determination that he needed more information before he could approve the proposed action, he was not aware of the 30 September 1987 modification PZ003 in which the parties agreed to definitize the outyear options by 21 October 1987  (Pyatt, Tr. 5-105 to 5-106), or the date of SMA's graduation from the 8(a) program.  (Pyatt, 5-120, 5-151).   

46. Mr. Pyatt first learned of the federal grand jury investigation from the 16 October 1987 Press Release which came to his attention a day or two later.  (Pyatt, 5-109 to 5-110).  Prior to making his determination concerning the addition of the priced options, neither Mr. Pyatt nor his staff had communicated with the U.S. Attorney's Office about the investigation.  (Pyatt, 5-109).

47. On 21 October 1987, SMA was informed that the business  clearance for the modification had not been approved and the modifications would not be executed.  (Marr, 12-258).  SMA graduated from the SBA 8(a) program on 21 October 1987 and thereby became ineligible to obtain additional 8(a) work.  (R4, Tab 3011).

48. In a letter to Secretary Pyatt dated 2 November 1987, Henry E. Hudson, the United States Attorney for the Eastern District of Virginia, stated he had met with SMA's counsel that morning.  Hudson stated that he would not enter into any agreement with SMA insuring SMA against future prosecution and it would not be appropriate for him to become involved in the contract decisions of the Navy.  He advised that given the then posture of the investigation, "I am not in a position to assess the potential criminal liability of the SMA Corporation, or its principle (sic) officers."  (R4, Tab 712). 

49. The letter from Mr. Hudson erased Mr. Pyatt's concerns.  (Pyatt, 5-159 to 5-160).  SMA or its representatives did not request a meeting with Mr. Pyatt until 5 November 1987.  (R4, Tab 1127).  Mr. Pyatt met with Mr. Valentine of SMA on 5 November 1987 and informed him that the events arising out of the District Court in Norfolk "would not affect SMA's further participation in the SNAP II program."  (R4, Tab 452; Pyatt, Tr. 5-140).

50. Mr. Pyatt explained his actions in a letter to Congressman Savage and reaffirmed his position at the hearing.  (Pyatt, Tr. 5-194 to 5-195).

SMA graduated from the 8(a) Program

before the negotiations resulted in contract modifications. . .


Please rest assured that the Navy would not make any definitive determinations regarding SMA due to allegations in the press concerning impropriety by SMA or its officials.  Those allegations did, however, cause me to inquire into their truthfulness before I would approve modifications to SMA's then current contract.  I consider such action to be not only prudent, but absolutely essential to the exercise of my responsibilities.  Regrettably, before I was able to sort out the truth of the allegations, SMA's 8(a) Program eligibility had ended.





(R4, Tab 731).

51. On 7 December 1987, the SBA determined in a legal opinion that SMA's term in the 8(a) program expired on 21 October 1987.  It also held that at the time of SMA's graduation there was no "agreement among the Navy, SBA, and SMA as to all material terms and conditions under which modifications to the two SNAP-II contracts could be executed so as to include priced options."  (R4, Tab 3011).

52. On 31 December 1987, Mr. Robert Doak, a senior SPAWAR official, wrote a memorandum, dated 31 December 1987, in response to a memo by CDR Hudock (exh. G-1, Tab J).  In that memorandum, Doak recounted:  

I also informed CDR Hudock that in my opinion the impact of delays in awarding SNAP II contracts were probably not as significant as stated in his “point paper” . . . due to the fact that it was highly probable that congressional budget reductions to the Navy’s  FY 1988/1989 budget would result in a restructured SNAP program with significant impact to schedule and/or scope.

(Exh. G-1, tab J at 1.)

53. Mr. Doak also pointed out in his memorandum that the Navy had specifically requested that SBA permit SMA to continue with the SNAP II program under the “8a” process.  Doak emphasized that the Navy could not authorize a “non-8a” sole source contract to SMA, as it would be violative of Navy and OSD policy (exh. G-1, tab J at 2).  Doak further noted that he had consistently held the view that SMA’s further participation in the SNAP II program was totally dependent upon direction received from SBA (exh. G-1, tab J at 2).

54. On 27 January 1988, Mr. Marr and CAPT Monash met with representatives of Harris Corporation, SMA, and SMA's bank in Norfolk at Harris' request.  The purpose of the meeting was to address the issue that Harris was refusing to ship SNAP II material to SMA for lack of payment by SMA.  Harris had informed the Navy that it would only ship on a cash and carry basis.  (R4, Tab 3012; Marr, Tr. 12-59 to 12-60).     

Post-0173 Contract Developments

55. SBA subsequently determined that the SNAP II program      requirements should be released from the 8(a) program so that small disadvantaged businesses, including SMA, could bid competitively for the Navy contract.  (R4, Tab 733). 

56. Two companies in the 8(a) program challenged SBA's decision  to release the requirements from the 8(a) program in federal district court.  In Information Systems & Networks Corp. v. Abdnor, 687 F.Supp. 674 (D.D.C. 1988), the 30 September 1987 contract modification PZ003 which is the basis of SMA's breach of contract action was closely examined by the court.

57. The district court found:

FINDINGS OF FACT
 ********

2.  SMA was the incumbent contractor and had satisfactorily performed the Navy's Non-tactical ADP Program II (SNAP-II) 8(a) contract since 1982.  SMA was at one time the Navy's recommended source for fulfillment of its SNAP-II requirements.  However, the Navy did not execute contract modifications with SMA regarding options for the fiscal year 1988 to 1991 SNAP-II requirements before that company graduated from
the 8(a) program.

 3.  SMA, the Navy and SBA had anticipated entering into a final agreement regarding the modifications prior to October 21, 1987, the date on which SMA was scheduled to graduate from the 8(a) program.  On October 21, 1987, SMA did in fact graduate from the 8(a) program and became ineligible to perform the SNAP-II requirements as set aside by the Navy.

*********

9.  As noted, the Navy did not execute contract modifications with SMA to add priced options for its fiscal year 1988 to 1991 SNAP-II requirements prior to that firm's October 21, 1987 graduation.  In a letter to the SBA dated November 30, 1987, the Navy indicated that it could not execute these modifications for  SNAP-II after October 21, 1987, because SMA had graduated from the 8(a) program.  Further, the Navy concluded that no enforceable agreement had been reached by the Navy, SBA, and SMA for the fiscal year 1988-1991 SNAP-II requirements before SMA's graduation date of October 21, 1987.  While limited portions of a tripartite agreement have been introduced, they reflect at most an expectation among the parties that they would agree on priced options for the fiscal year 1988-1991 requirements in subsequent contract modifications.  Further, plaintiffs have not demonstrated that these documents were entered into for the benefit of anyone other than SMA.        

(Footnote 2 states:  Plaintiffs have produced portions 
of the September 30, 1987 tripartite agreements, but have otherwise failed to produce evidence supporting their contention that these tripartite agreements, and earlier related letter contracts, represented a binding agreement between Navy and SBA for the SNAP-II fiscal year 1988-1991 requirements. 

(687 F.Supp. 674 at 675-676).  (Emphasis added.)

CONCLUSIONS OF LAW

D.
The Navy Did Not Act In An Arbitrary And 



Capricious Manner

16.  The September 30, 1987 tripartite agreements between SMA, Navy and SBA provided only for an agreement to definitize (i.e., "price") the SNAP-II

options before SMA's graduation date of October 21, 

1987.  The agreements did not bind SBA and the Navy 

through 1991, as plaintiffs allege.

(687 F.Supp. 674 at 681).  (Emphasis added). 

58. On 25 May 1989, Morgan Joe and Alton Skeeter, two senior vice-presidents of SMA, were indicted by a federal grand jury in Norfolk for conspiracy in fraudulent kickbacks and multiple other criminal counts under the SNAP II contracts.  (R4, Tab 3043).

59. On 19 January 1990 and 1 March 1990 respectively, Messrs. Joe and Skeeter were found guilty of multiple criminal counts including the conspiracy regarding kickbacks under the SNAP II contracts.  Both were sent to prison.  (R4, Tab 3044).

60. On 27 July 1990, SPAWAR awarded Information Systems and Networks Corporation (ISN) Contract N00039-90-C-0262 in the total amount of $5,405,311.  (R4, Tab 1785).  The ISN contract was terminated for convenience on 24 February 1993.  (R4, Tab 1895).  No SNAP II systems were delivered under the ISN contract.  (Marr, Tr. 12-53).

61. On 1 July 1991, SMA, through its president, Herman Valentine, pled guilty to one count of conspiring to defraud the United States and agreed to pay the maximum penalty amount of $500,000.  SMA admitted that approximately $1 million was mischarged to the company under SNAP II contracts through kickbacks paid to various employees.  (R4, Tab 3019; Govt. Exh. 2).  Mr. Valentine, President of SMA, accepted on SMA's behalf "the corporate responsibility for the fraud and misconduct of SMA employees involved in defrauding the government."  (Govt. Exh. 2).

62. On 21 May 1991, SMA submitted a request for equitable  adjustment (REA) in the amount of $4,391,044 under Contract Number N00024-82-C-6101 to NAVSEA.  By letter dated 21 June 1995, NAVSEA denied the REA in its entirety.  SMA did not submit a certified claim.  (R4, Tab 3023).

63. On 23 May 1991, SMA submitted a REA in the amount of $469,028 under Contract Number N00024-85-C-6223 to NAVSEA.  By letter dated 21 June 1995, NAVSEA denied the REA in its entirety.  SMA did not submit a certified claim.  (R4, Tab 3024).

Key Personnel and Contracting Authority

64. CAPT Richard Monash was Director of the Navy's SNAP Program Office, which supervised the SNAP I and SNAP II programs, from October 1984 through Fall 1988.  (Monash, Tr. 4-7, 4-13).  CAPT Monash knew he had no contracting authority and made no commitments to contract with SMA for SNAP II systems in FY88-91.  (Monash, Tr. 7-171 to 7-172, 7-174).

65. CDR Steven Hudock was the Program Manager for SNAP II from June 1985 until December 1987.  (Hudock, Tr. 6-13).  As program manager, CDR Hudock knew he had no contracting authority and could not make commitments for the Government.  He testified that he made no such commitments to SMA or Mr. Gibson of Dominion National Bank for program years beyond FY87.  CDR Hudock testified that Mr. Sweeley and Mr. Valentine of SMA fully understood his authority.  (6-150 to 6-155). 

66. Mr. Phillip Chulick was a NAVSEA contracts specialist and contracting officer for SNAP II who performed the NAVSEA contract negotiations under contracts -6101 and -6223 from mid-1985 until he left NAVSEA in March 1987.  (Chulick, Tr. 1-83, R4, Tab 620).  Sometime in 1986 and at least by August 1986, he was the NAVSEA principal contracting officer for SNAP II.   Prior to that time, Mr. Al Rudd, Chulick's supervisor, was NAVSEA SNAP II contracting officer. (Chulick, 1-72 to 1-73, 1-260 to 1-261).

67. During his tenure at NAVSEA, Mr. Chulick made no commitments to SMA for the FY87 SNAP II requirement or follow-on years requirements.  (Chulick, Tr. 1-256 to 1-259, 1-318, 1-319).

68. As a NAVSEA contracting officer, Mr. Chulick had no contracting authority for SPAWAR contracts covering SNAP II requirements after FY86.  (Marr, 12-58).

69. Mr. Bernie Ford was the SPAWAR SNAP II contracting officer from 1 October 1986 until the hiring of Mr. Marr in February 1987.  (Marr, 12-31 to 12-32).  He supervised Mr. Marr as the SPAWAR contracts branch head and filled in as contracting officer for SNAP II when Mr. Marr was unavailable.  Mr. Ford had no discussions with SMA or its lenders concerning the outyear options.  He had no knowledge of any Navy official making commitments to SMA or its lenders for the outyear options under the SPAWAR contract.  (Ford, Tr. 13-38 to 13-39). 

70. Mr. David Marr was the SPAWAR contracting officer for  SNAP II and contract 0173 from February 1987 until the end of the program.  (Marr, 12-33 to 12-34).  Prior to SMA's graduation from the 8(a) program on 21 October 1987, Mr. Marr had no discussions with SMA's lenders and was not aware that any representative from the SNAP II program office had ever spoken to SMA's lenders.  (Marr, Tr. 12-58 to 12-59).

71. Mr. Marr made no commitments to SMA representatives that the FY88 option would ever be exercised and had no knowledge of any Navy representative making such commitments.  Mr. Sweeley of SMA never advised Mr. Marr that any Government representative had made a commitment or guarantee that the Navy would exercise the options for FY88-91.  (Marr, Tr. 12-64 to 12-65).

72. Mr. Marr attended program meetings with Navy and SMA personnel when contract issues were discussed.  At these meetings he routinely advised SMA to only take direction from a contracting officer with regards to the contract and to contact the contracting officer if directed to do work by a program official and it impacted the contractor.  To do otherwise would be at SMA's risk.  (Marr, Tr. 12-62 to 12-63).

73. At the time of Mr. Pyatt's determination, Mr. Marr expected that SPAWAR would have exercised the FY88 option under 0173 by the end of calendar year 1987.

After FY 88, further options exercise was less certain because of the rapid technology change and the desire for PCs on the ships, especially the submarines, and the amount of funding required.  The Harris system offered by SMA was developed in 1977 and was showing its age.  (Marr, 12-47, 12-51, 12-56 to 12-57).   

74. SMA was formally admonished in writing by Mr. Ford not to take direction from persons without contracting authority on 25 August 1987.  (R4, Tab 386).  Mr. Valentine responded that he understood only the contracting officer could modify the contract.  (R4, Tab 30).  As early as 1984, Admiral Sansone had warned SMA to only take direction from a Navy contracting officer.  (R4, Tab 149). 

75. Mr. Jess E. Sweeley was SMA's Senior Vice President, Administration, and was SMA's finance director and chief contracts negotiator for the SNAP II contracts.  Mr. Sweeley was an experienced negotiator with a sophisticated knowledge of government contracts and contracting authority.  (Chulick, Tr. 1-321; Marr, Tr. 12-61).  SMA did not call Mr. Sweeley as a witness at the hearing.

76. Mr. Sweeley and Mr. Valentine were the most knowledgeable persons at SMA about the lines of credit and amounts of loans associated with performance of the contract (Dowd, Tr. 4-136 to 4-137).  They both determined how SMA would spend its money (Dowd, Tr. 4-138 to 4-139).

Appeals History
77. On 14 May 1991, appellant submitted a certified claim requesting an equitable adjustment in the amount of $7,195,094 which was subsequently increased to $7,265,655.  (Second Amended Complaint,  8).  The REA contained sections covering 30 constructive changes, delay, acceleration, disruption, unabsorbed overhead, other impact, scoping and pricing, financing, and profit. (R4, Tab 124). 

78. On 9 November 1992, the contracting officer issued a final decision which reviewed and denied the claim in its entirety.  (R4, Tab 112). 

79. SMA's appeal was docketed as ASBCA No. 45704.  Appellant filed its complaint by letter dated March 9, 1993.  This complaint alleged that the Government constructively changed the contract by requiring SMA to "advance fund" the contract and to accelerate performance.  It also alleged that the Government subjected SMA to excessive inspections, provided defective specifications, and failed to process Engineering Change Proposals and waiver and deviation requests.  SMA claimed that the constructive changes delayed and disrupted its performance and caused it to incur additional costs, including unabsorbed overhead, and to perform additional work.  Appellant currently claims a revised REA quantum of $6,924,180, including an alleged underpayment.  (Second Amended Complaint,  10).

80. On 30 September 1994, SMA submitted a certified claim requesting damages for breach of contract.  On 26 July 1995, appellant submitted a revised claim in the amount of $6,158,124 for damages for breach of contract and underpayment.  (Second Amended Complaint,  11).  

81. A Final Decision denying the breach of contract claim in its entirety was issued on 18 December 1995.  (R4, Tab 3026).  SMA's appeal of this decision was docketed as ASBCA No. 49607.

82. By Opinion dated 3 March 1997, the Board granted respondents motion for summary judgment and denied the appeal in ASBCA No. 49607 and struck the damages portion of the Second Amended Complaint in ASBCA No. 45704.  In relevant part, the Board held:


The damages for breach of the agreement to 

agree may be the costs incurred in attempting to negotiate the option prices.  But those costs 

are not the damages claimed here by SMA.  SMA claims the costs allegedly incurred as a result of the loss of an expectancy that the options would be exercised.  There was no contractual promise by the Government that the options would be exercised if there was agreement on the prices.  Government representations that it was "likely" that the options would be exercised were not a commitment that they would be exercised and could not have been reasonably understood as such by SMA or its lenders.  The option clause of the contract expressly stated that the options would be exercised, "if at all, by written or telegraphic notice signed by the contracting officer."  No such notice was given.  


Moreover, there was nothing in the option clause or otherwise in SMA's contract which limited the circumstances under which the Government could decline to exercise the options.  Absent contractually prescribed limitations, the Government's discretion not to exercise the options was complete [cite omitted].  The decision not to exercise the options was not part of the Government's performance of the contract and not actionable on any contractual grounds within the jurisdiction of this Board.

(Systems Management American Corporation, ASBCA Nos. 45704, 49607, 97-1 BCA 28,820 at 143,811).

83. The Board quoted SMAs description of those damages in its second amended complaint as follows:


As a result of the Navys breach, SMAs 



commercial lenders cut off SMAs credit.  SMA



could no longer obtain funds to perform the 



contract.  SMA could not purchase materials and 



was forced to lay off employees.  The cumulative 



effect was delay and disruption, higher labor 



rates, material management costs, and unabsorbed 



overhead expense as described in the REA.







(Id).

84. In support of its motion for reconsideration, SMA submitted affidavits of its president, Herman Valentine, and John Gibson, former president and chairman of the board of Dominion National Bank of Hampton.  (R4, Tabs 3027, 3028).

85. Mr. Gibson swore that he attended a November 1986 meeting of the SMA Board of directors.  He stated that Navy officials represented that SNAP II would be fully funded, that FY 87 contracts would soon be awarded, and that the work in the four option years would be given to SMA through the exercise of those options.  The Navy officials were not identified.  (R4, Tab 3028).

86. Mr. Gibson had taken a leave of absence from the SMA Board of Directors on 4 March 1986 and did not return to the SMA Board.  (R4, 909; Gibson, Tr. 10-60).

87. Mr. Gibson's affidavit was drafted by SMA's counsel for Mr. Gibson's signature.  At hearing, Mr. Gibson admitted the errors in his affidavit.  He testified that CDR Hudock informed him at some time in 1985 or 1986 that the SNAP II program would be fully funded for FY87 and that the four option years would go to SMA.  (Gibson, Tr. 10-80 to 10-85).  CDR Hudock testified that he may have provided the then status of the program to Mr. Gibson in conversations but that he never made any statements concerning the outyear options under 0173 and never discussed the outyear options in private conversations with Gibson or in public statements.  (Hudock, Tr. 6-152 to 6-155).  

88.  Mr. Valentine, SMAs President, stated in his affidavit that from November 1986 to summer 1987 Navy representatives, including CAPT Monash, LCDR Hudock, and contracting officer Marr, met with representatives of SMA and its lenders and consistently assured SMA and the banks that the program would definitely be funded and that the program would definitely continue through the exercise of the options at least through FY 91.  He failed to identify any specific meeting other than a Futures Meeting in summer 1987 in which he states the Navy assured SMA that the SNAP II work would continue with SMA beyond FY 91.  The Navy representatives at the Futures Meeting, are not specifically identified.  (R4, Tab 1027).

89. By Opinion dated 27 June 1997, the Board granted appellants motion for reconsideration and reinstated the appeals on the breach claim.  In relevant portion, the Board found:



On motion for summary judgment, we held that 



while the Government may have breached an


 
obligation to definitize the option prices, the 



claimed damages arose from the failure to 

exercise the options.  SMA had not alleged any facts showing a legal commitment by the Government to exercise the options, even if it had definitized the option prices.

(Systems Management American Corporation, 97-2 BCA       ¶29,059 at 144,634).


**************************************************

SMA now offers affidavits of its banker and its President alleging that, before and after award of the basic contract, representatives of 
the Government "consistently assured SMA and the banks that the program definitely would be funded and that it would definitely continue through the exercise of the options at least through 1991."






(Id).



**********************************************



SMAs new affidavits raise material issues of fact

  as to a possible promissory estoppel on the exercise of the options.  See Law Mathematics and Technology, Inc. v. United States, 779 F.2d 675, 678-79(Fed. Cir. 1985).  






(Id).

90. On 11 May 1998, SMA submitted a "damages report" of approximately $25 million as the result of the Navy's failure to definitize the outyear options by October 21, 1987, and not awarding the the entire SNAP II requirement to SMA.  (R4, Tab 1617).

91. On 10 June 1998, SMA's counsel informed the Board that he had erred in representing that the SMA Board of Directors meeting was in December 1986.  In fact, it occurred in December 1985.  (R4, Tab 3029).  This was the meeting referred to by Mr. Gibson in his affidavit.  (Gibson, Tr. 10-78 to 10-82).   

92. On 25 November 1998, SMA submitted a revised damages     report in the amount of approximately $20 million.  (R4, Tab 1618).

SMA Financial Difficulties During SNAP II Program

93. SMA was "an undercapitalized company from Day One" (Tr. 10/124).  The bank did not oversee what expenditures SMA made for its overhead or "for this or that" (Tr. 10/125-126).

94. SMA’s Davis contended that in the March 1983 period the Navy tested the SNAP II systems to excess, which caused the testing to consume a longer time period than it should have (Tr. 2/134-35).  This purportedly caused SMA to experience difficulties with its vendors, because they had accumulated inventory they could not deliver to SMA (Tr. 2/137).

95. The record is devoid of evidence that SMA ever submitted a claim for any alleged delayed or excessive testing.

96. In 1984, SMA had to borrow $1.35 million on an "emergency" basis because of the stop and goes of the contract.  (Tr. 10/49; R4, tab 1349). 

97. SMA had an “excess capacity” in 1985-86.  However, as of April 1985, when SMA obtained the 6223 letter contract, it had an order for 38 production systems, or about 8 systems per month (Tr. 3-56,3/66-69).

98. In the context of the 6223 contract, SMA understood that it had no obligation to work, and that SMA would not be compensated if the Government failed to obtain funds to cover the work (Tr. 3/146-47).  SMA at one point took the position that it would stop work without an anticipatory cost letter (Tr. 3/155).

99. Mr. Valentine and Mr. Sweeley were the most knowledgeable persons at SMA about the lines of credit and amounts of loans associated with performance of the contract (Tr. 4/136-37).  They both determined how SMA would spend its money (Tr. 4/138-39).  

100. Phil Chulick, one of the first contracting officers for the SNAP II program, wrote to SMA in 1986 complaining about late and incomplete deliveries.  Valentine could not point to any documentation indicating that SMA contended at the time that such delinquency was attributable to funding difficulties (Tr. 11/65-66; R4, tab 242).

101. SMA supposedly made up the difference between what it received in provisional reimbursements under its cost plus contracts and its actual overhead by borrowing money (Tr. 3/51-2).  

102. The delay in obtaining final cost incurred audits to reconcile the provisional rates with actual costs was primarily the fault of SMA (Tr. 10/205-06; see also, e.g., R4, tabs 1317, 1318, 1323, 1332, 1305 at 2, 1604 at 1, ¶ 2).  

103. SMA CPA Slizewski stated SMA had costs in excess of billings in the amount of more than $17 million in December 1986.  This supposedly amounted to money SMA had to borrow because of delays between incurrence of costs and reimbursement by the Government under its cost-plus contracts (Tr. 7/211-12).  As of the date of the hearing, the difference had been reduced to about $1 million (Tr. 7/212).

104. Slizewski created a chart, based largely on SMA’s corporate tax returns, purporting to depict the “impact of the SNAP II program on SMA debt” (R4, tab 1612; Tr. 7/198-201).  This document and testimony related to it should be stricken for the same reasons the Jones report and related testimony should be stricken: Appellant elected to withdraw its corporate tax returns from the record to preclude examination of Mr. Valentine about them (Tr. 11/29-31).  Respondent formally moves to strike R4, tab 1612 and the testimony related to it on that basis.

105. SMA's Dale Martin recalled SMA had constant cash flow problems, and that SMA funded both installation and production contracts with loans during 1985-87 (Tr. 9/29-31).  

106. Loans obtained by SMA in April 1986 and January 1987 were used to support a "shortfall" projected by SMA (Tr. 9/126-28; R4, tabs 1462, 649).

107. Valentine claimed to have borrowed another $3 million after execution of Mod. PZ0003 to increase "the facility" to "meet the needs of the program" (Tr. 9/142; R4, tab 1462).

108. Mr. Dowd claimed SMA based the pricing for the 0173 base year contract on the assumption that all options would be exercised; however, he could point to no documentation in the record to support such a contention (Tr. 4/139-40).  SMA’s Dowd clearly understood that simply setting prices for option year work did not amount to a guarantee that the options would be exercised or that SMA would obtain additional work as a result (Tr. 4/143-44).  Moreover, SMA prepared no budget for the option years (see PFF 184, infra).

109. Many of SMA’s suppliers agreed to send parts on credit, expecting to be paid when SMA received payment from the Navy.  However, for several years prior to October 1987, Appellant had a history of not paying many of its suppliers, including its primary supplier, Harris Corporation (R4, tab 877; Tr. 13/282-283; 13/350).  To address the problems arising from SMA’s inadequate payments, the Harris Corporation and SMA entered into a settlement agreement on May 1, 1985 (R4, tab 885).  However, SMA apparently did not adhere to the settlement agreement because the parties subsequently entered into a funds transfer agreement by which Harris received payments directly from SMA’s bank (R4, tab 971; Tr. 13/268-69).

110. SMA borrowed money to support ongoing efforts under the 6101 and 6223 contracts, and knew that the costs of such borrowing would not be reimbursed under the 0173 contract (Tr. 9/175, 9/178).  

111. SMA was under constant indebtedness to vendors in connection with ongoing SNAP II work, to say nothing of additional indebtedness it would incur if options had been exercised (Tr. 9/187-90; R4, tab 877).  Valentine could not explain why the vendors were not being paid, given both the loans SMA was obtaining and the payments it was receiving from the Navy (Tr. 9/187-90).  SMA was heavily indebted to the Harris Corporation in connection with its work under the 6101 and 6223 contracts (Tr. 9/193-95, 202-03; R4, tabs 884, 856).

112. Valentine agreed that the information in a June 1984 DCAA audit report was accurate (Tr. 9/198, 9/200-01).  That audit established that as of 31 May 1984, SMA owed Harris over $4 million (R4, tab 861 at 2, ¶ 3(a)).  
113. Davis recalled repeatedly asking Mr. Sweeley, who controlled SMA’s disbursements to vendors, to help acquire parts needed for production.  Sweeley would reply that SMA lacked funds to obtain them, but would also state he “would do what he could to negotiate some kind of follow-on terms with [the vendors] to get parts in there for me” (Tr. 2/151-52).  Davis could not recall Sweeley ever explaining to him why SMA lacked the funds to obtain needed parts (Tr. 2/152).

114. Davis contended that SMA experienced financial problems in 1987 due to lack of parts (Tr. 2/147).  SMA could not obtain parts, according to Davis, because it lacked the funds to pay its vendors (Tr. 2/147).  He attributed this lack of funds to the company's “carrying a lot of the cost of the contract as an independent company” (Tr. 2/147).  Davis could not explain why the vendors simply did not deliver supplies on credit (Tr. 2/147-48).

115. Regarding the affidavit Valentine filed after SMA's adverse summary judgment ruling, he acknowledged that SMA received no specific loans on the strength of alleged assurances from the Navy for future work.  He stated:  "[W]e were not being funded at all.  And it wasn't so much loans as it was for them to -- individual loans.  It was for them to keep funding me in order to keep funding the Navy to meet their installation schedules"  (Tr. 11/52).

116. By July 1987, the costs in excess of billings had been reduced to about $13 million (Tr. 7/213-14; R4, tab 362 at 3).

117. There was an overrun of about $2.5 million on the 0173 fixed-price contract (Tr. 7/213).

118. SMA's Judith Scott claimed, in response to leading questions, that she would not have pledged additional security for a debt to Harris if she had known the 0173 options would not be exercised (Tr. 8/55-57; R4, tabs 315, 1456).  However, nothing in the documentation surrounding the pledge of additional security reflected any reliance on future work (Tr. 8/111-12; R4, tab 1462).  

119. Valentine claimed he would not have pledged assets to secure additional loans in November 1984 if he had not already received "full production approval" for the SNAP II program (Tr. 8/288).  Of course, it was impossible for the Government to provide "full production approval" beyond the extent of any contract then in existence.  Moreover, a letter by SMA’s counsel in October 1987 clearly documented that almost all the assets had been pledged during years when SMA was struggling to finance its cost-plus SNAP II contracts (R4, tab 1462).

120. Also in July 1987, SMA’s Senior Vice President, Finance and Administration (Mr. Sweeley), reported to Mr. Valentine that SMA had a “gross collateral in excess of $25 million, supporting $14 million of borrowings” (R4, tab 362 at 1).

121. Sweeley also informed Valentine that, as of July 1987, SMA still had “approximately $20 million in cost to be incurred on this program” (R4, tab 1).

122. Dominion Bank did not extend any additional support to SMA in anticipation of the SNAP II options.  To the contrary, all of the debts owed by SMA to Dominion Bank were at all times fully collateralized, and there were virtually no unsecured loans to SMA, in September or October of 1987 or at any other time (R4, tab 1134, tab 1612; Tr. 13/245-258; 13/277-279; 13/411-413).  Mr. Valentine acknowledged this in his testimony (R4, tab 1462; Tr. 9/214-15).  Moreover, Mr. Valentine purchased no extra equipment or materials for the quantities required under the SNAP II options, nor did he enter into any additional financial obligations in anticipation of the SNAP II options being exercised (Tr. 13/278-282; 13/329-338; 13/366-67; 13/412-13; R4, tab 1165; tab 1159).  Corroborating this evidence is the fact that Appellant’s claim does not contain an amount for damages related to such items (R4, tab 3032 at 7, at ¶ 6 (see also PFF 164, infra).
123. SMA’s accounting evidence did not show that SMA’s banker provided any “increased support” to SMA for the option year.  Nor did SMA incur “substantially increased debt” or any debt at all for the option year effort.  Lastly, SMA’s evidence failed to show that it incurred any debts for “additional financial liability for production and storage facilities necessary to perform the option year effort.”  On that point, SMA needed no more “production and storage facilities” for the option year than it already then had (R4, Tab 3032).

124. SMA still owed substantial amounts to many vendors and suppliers following completion of the 0173 contract.  Many of those debts were compromised as an alternative to bankruptcy (Tr. 9/165-66).

125. Valentine borrowed millions from SMA.  However, he variously explained the "borrowings" as representing expenses he incurred by traveling on company business and the like (Tr. 9/204-06).  Valentine said he gave the company promissory notes because of expenses he had "which required me to borrow from the company at different times" (Tr. 9/207).  These borrowings by Mr. Valentine occurred at a time when SMA's cash flow problems with the banks and suppliers were reaching crisis proportions; the amount siphoned by Valentine was more than enough to pay many of SMA's suppliers (R4, tabs 1134, 1462; Tr. 13/283).
126. Valentine could not demonstrate that the Progress Road warehouse space had been specifically obtained for 0173 option year work (Tr. 11/49; R4, tab 1473; R4, tab 3032 at 7, ¶ 6).

127. Mr. Gibson, SMA's principal banker and a member of the SMA Board of Directors, confirmed that an affidavit he signed, which was drafted by SMA counsel Ruttenburg, related to a meeting in December 1985, not 1986 as stated in the document (Tr. 10/48; R4, tab 197).

128. Mr. Gibson knew virtually nothing about government contracts (Tr. 10/64).  He recalled that SMA, even during the initial stages of the SNAP II program, was often delinquent in payment of its loans from the bank (Tr. 10/65-67).  The bank "had all the collateral at one time or another that Mr. Valentine had" (Tr. 10/65).  

129. SMA repeatedly violated its loan covenants and was delinquent in making payments to the bank (Tr. 10/66-67).

130. Mr. Gibson refused to directly answer whether SMA's loans were fully collateralized.  He claimed the loans were not "worry-free," but did not dispute SMA's written assertion that it had pledged $20 million in collateral to cover $14 million in loans (Tr. 10/67-69).

131. Mr. Frey claimed that the SMA loans were not "fully collateralized" because the receivables from the Government contracts were "very questionable in collectability" (Tr. 10/117-18).  Frey acknowledged, however, that he had "very little" familiarity with Government contracts and did not know if program personnel could bind the Government contractually (Tr. 10/118).  

132. Mr. Frey acknowledged that SMA repeatedly violated its loan covenants (Tr. 10/119-20).  Nevertheless, SMA's loans were continually "rolled over" (Tr. 10/120).

133. Valentine did not directly question the accuracy of a 1988 DCAA audit report on the financial condition of SMA. (Tr. 11/23-24).

134. The DCAA report noted that the company was in danger of bankruptcy, that it was late paying its trade creditors, and that its ability to complete both current and future contracts was in jeopardy (R4, tab 1156 at 3).  Among the “current” contracts in jeopardy was the 1987 SNAP II production contract. This contract, according to the report, would have been in serious jeopardy if SMA had not executed a $5 million note payable to Harris in August 1987.  The report cautioned:

However, we believe that the issuance of this $5 million note payable or any note payable to resolve overdue accounts payables worsens the company’s financial condition and credibility.

(R4, tab 1156 at 3.)

135. Valentine acknowledged that contracting officer Marr cooperated to the extent he could in assisting SMA in obtaining payments under their Navy contracts (Tr. 11/24; R4, tab 1165).  

136. Although SMA was heavily indebted to Harris, Harris never submitted to SMA a claim for any alleged Government action or inaction that may have accounted for the accumulation of such debt (Tr. 11/41-42; R4, tab 977).  SMA’s payments to Harris were extremely sporadic; SMA's debt to Harris exceeded $8 million in early 1987 (R4, tab 977).

137. In March 1987, Harris wrote SMA’s Valentine, insisting that all deliveries be paid within 30 days and guaranteed by a bank or unconditional letter of credit.  Harris pointed out that since “the receivables are essentially guaranteed for eventual payment by the Navy, this approach really amounts to locating interim financing” (R4, tab 992 at 2).  The letter mentioned nothing about any Navy implication in the growing financial problems between SMA and Harris.

138. As noted above, Valentine borrowed substantial sums from SMA (Tr. 11/44; R4, tab 1270 at 1).  He claimed he owed SMA the money because he had pledged personal assets to support the company.  He also claimed the amounts due the company from him representing travel expenses he carried on his personal credit cards (Tr. 11/44-47).  He offered no credible explanation why he would be listed on company records as a debtor to the company as a result of pledging collateral or advancing funds for company travel (Tr. 11/44-48).  He claimed to be unable to recall whether any of the promissory notes he gave the company were forgiven (Tr. 11/48).

139. Valentine acknowledged that SMA had failed to pay Harris, beginning as early as 1984.  He acknowledged that in June 1987 Cipher Data, another vendor, had not been paid and was refusing to ship.  He also acknowledged that in the same month Alton Skeeter had failed to furnish Mr. Herring with checks to pay at least five other vendors that were either refusing to ship or demanding payment in advance due to SMA’s poor credit history (Tr. 11/53-54; R4, tabs 1051, 1059, and 1064).

140. Valentine had no basis to dispute the conclusions set forth at R4, tab 1491 (Tr. 11/49).

141. As of January 1988, contracting officer Marr was still attempting to assist SMA with its cash flow difficulties (Tr. 11/59-60; R4, tab 455).

The Business Destruction Claim

142. Stephen Jones, a CPA whose experience with company valuations has largely been limited to divorce cases, performed a “valuation” of SMA for the year 1986 (R4, tab 1617; Tr. 7/13-14; 7/54).  Although he was able to pass the CPA exam on the third attempt, he would not even be qualified to sit for the exam today (Tr. 7/52).  He has testified as an expert on only one prior occasion (Tr. 7/54-55). 

143. The company maintained quarterly financial statements during the periods covered by Jones’ work, but he claimed they were “not available” (Tr. 7/31).

144. Using corporate tax returns and a comparison of publicly traded companies with the different SIC codes than the one SMA listed on its tax returns, Jones purported to compute “probable future earnings” on a “debt free basis” (Tr. 7/39-40).  Jones admitted he relied exclusively on SMA's corporate tax returns in preparing his report (Tr. 7/62-63).

145. Jones also conducted a valuation of SMA for 1988, again using exclusively tax returns (Tr. 7/43-45).  He determined the company had “zero” value in 1988 (Tr. 7/45).

146. Jones was unable to establish any correlation between SMA’s net worth and its value (Tr. 7/46-47).  Nevertheless, he contended that SMA’s value had declined by $9.2 million between 1986 and 1988 (Tr. 7/47).

147. Jones didn’t speak to SMA’s president, Mr. Valentine, or anyone else at SMA until the day before he issued his report (Tr. 7/59).

148. Jones limited his investigation of the net income and weighted average of SMA to the 1982 through 1984 time period, and discounted the loss SMA experienced in 1985 to zero (Tr. 7/59).  He limited his source data to financial statements and corporate tax returns (Tr. 7/59-60).  He felt the tax returns were the most reliable source of data in the absence of audited data (Tr. 7/60).  He used returns for tax years 1982-84, 1987, and 1988 (Tr. 7/75-78). 

149. Jones did not use any of the DCAA reports issued in connection with the SNAP II program in connection with his work (Tr. 7/67).

150. Jones did not take into account the derogatory information contained in an April 1990 DCAA memorandum, nor did he use a Price Waterhouse audit report for 1987 (Tr. 73-78; R4, tab 1305).  He disagreed with conclusions of Price Waterhouse accountants that SMA’s financial statements for 1986-88 portrayed a weak financial condition characterized by heavy debt and lack of equity capital (Tr. 7/80-81).

151. Jones complained about the lack of documents and information for use in conducting his valuation.  However, he made no effort to engage CPAs or other professionals who specialize in reconstructing records of companies for financial purposes (Tr. 7/84).

152. Jones was not aware that SMA had actually been overpaid under contract 6101; however, he claimed it would not have influenced his work because he thought SMA had claims against the Government (R4, tab 1495; Tr. 7/85-86).  His conclusion:  “[T]hese things may have possibly offset each other” (Tr. 7/85, 7/86).  

153. Jones had no involvement with the so-called Robinson-Humphrey marketing scheme to attempt to raise additional capital for SMA (Tr. 7/86; R4, tab 1457).  He didn’t even know whether Robinson-Humphrey ever conducted a “due diligence” review prior to issuing their offer to attempt to sell securities on behalf of SMA (Tr. 7/86-89).  Even if the securities had been sold, SMA would have had no obligation to pay any return on them following conversion of the debentures (Tr. 7/90).  Whether such securities could even have been sold is a matter of speculation (Tr. 7/90).

154. Jones did not take SMA’s heavy indebtedness to banks and vendors into account in conducting his valuation (Tr. 7/92-93).  

155. Jones selected the years 1986 and 1988 for the valuation at the direction of SMA (Tr. 7/94). 

156. Jones limited his research on the earnings of the publicly-traded companies he used for his valuation to information available at the local public library (Tr. 7/94-95).  As a result, he obtained no information on them prior to 1988 (Tr. 7/96).  He did so even though he could easily have obtained information prior to 1988 using a personal computer (Tr. 7/96).

157. Jones did not use the information contained in the document at R4, tab 1572, and did not consider it relevant that SMA continued to have substantial sales during a period when he concluded it had no value (Tr. 7/100-04).  

158. Jones claimed that the fact SMA was delinquent in providing 1987, 1988, and 1989 cost submissions to DCAA to facilitate reimbursements would have had no bearing on his opinions, even though he had taken into account alleged detrimental effects of “self-funding” on SMA (R4, tabs 1332, 1305 at 2; Tr. 7/104-06).

159. When Jones prepared his valuation, he was not aware that SMA had been required to obtain approval from SBA of its SIC code.  This approved SIC code differed from the one selected by Jones for use in his valuation (Tr. 7/107-09; R4, tab 960).  

160. Jones took pains to emphasize the value of using corporate tax return data in connection with work of the nature he conducted (Tr. 7/110, 7/115).  

161. DCAA’s audit report on the “breach” claim severely criticized the Jones “evaluation” (R4, tab 3030 at 35-56).  DCAA’s criticisms included (1) SMA’s own representations in a 21 February 1990 financial statement that the loss of SNAP II and the investigation initially damaged the company, but “management feels the company has overcome all resulting adverse effects;” (2) the relevant dates for any alleged loss would be 1987 and 1988, not 1986 and 1988; (3) using such years would result in computation of no loss; (4) losses within the five years’ history were reduced to zero without any rationale to support the reduction; (5) the  market approach to valuation of the company may not be appropriate due to substantial doubt about the company’s ability to continue as a going-concern; (6) the SIC codes used were not the contractor’s SIC code; (7) the selected guideline companies used did not satisfy the comparability criterion of the same industry; and (8) guideline companies price/earnings ratios changed significantly between 1986 and 1988, and the changes are unexplained (R4, tab 3030 at 37-38).

Presentation of Damages by SMA's Claims Expert

162. Appellant's "expert," Mr. Mark Roberts, is not a CPA (Tr. 11/122).  He would not even qualify to take the CPA exam (Tr. 11/122-23).  He has only testified as an expert in two prior cases (Tr. 11/123).  He has no accounting degree, but considers himself an expert in Government cost accounting (Tr. 11/123-24).  

163. Roberts believed SMA would have negotiated a 12.5% profit, vice, the 9.5% they agreed to for contract 0173 if SMA had known the options would not be exercised.  As a result, he concluded SMA should recover $792,000 in "lost profits" (Tr. 11/131).  Roberts could find no history, however, of what profits SMA had actually negotiated in comparable situations (Tr. 11/132-33).

164. Roberts included no costs in the claim for equipment or other improvements SMA's accountant claimed had been obtained in anticipation of option work because he "couldn't get comfortable with the numbers" (Tr. 11/162).

165. Roberts claimed to have spoken with both Gregory Dowd and Judith Scott to obtain cost information relating to the costs of negotiating the option prices (Tr. 11/163).   However, Scott denied ever having spoken to Roberts (see PFF 172, infra).

166. Roberts based all the claimed costs relating to the option negotiations on estimates (Tr. 11/164-65). He did not bother to fully investigate, however, whether the time claimed had already been reimbursed under the cost-plus contracts by speaking, for example, with Messrs. Sweeley, Skeeter, Cottingham, Czersinski, Wade, Didaro, or Batten (Tr. 11/166-69)
.  Even Mr. Dowd could not specifically recall whether he had charged his time working on the options to the B&P account at SMA (Tr. 11/168-69).

167. Roberts purported to use the so-called "Carteret" method of computing unabsorbed overhead, even though he knew it was a "method of last resort" and is not being used today (Tr. 11/176).  Moreover, Roberts did not even use the formula set forth in the Carteret decision; he employed his own modification of the formula (Tr. 11/177-78).

168. The "imputed interest" portion of the claim prepared by Roberts is simply an estimate based on alleged "self-financing" (Tr. 11/178).  

169. Likewise, the severance costs computed by Roberts were simply estimates also, even though his report does not so identify them (Tr. 11/182).  

170. All the estimated damages set forth in the Roberts report were computed in 1998, well after the events in question actually occurred (Tr. 11/183).

Reliance Upon Estimates to Quantify Damages

171. SMA's attorney Peters agreed it would be impossible for anyone other than himself to review the billing records and determine what work any given record relates to (Tr. 6/215-16; R4, tab 1592).  He could not recall whether his billings included work in U.S. District Court on litigation against SBA (Tr. 6/217-18).   

172. SMA's former counsel Judith Scott claimed to have participated in efforts to "regain" the SNAP II work following October 1987.  She provided SMA's counsel, Mr. Welch, with an estimate of the amount of time she spent pursuing the "lost" work.  However, she never spoke with SMA's "expert," Mark Roberts, nor did she provide estimates of the amount of time spent by other SMA personnel on the effort to obtain further SNAP II work (Tr. 8/96-101, 118-19).  Indeed, she did not even know who some of the persons whose time was included in the claim were, and could only guess in response to leading questions that the amounts of time claimed were "conservative" (Tr. 8/96-101).

173. Similarly, SMA's Dale Martin could only offer a "guess" as to whether the amounts claimed by SMA for labor expended in negotiating option prices were reasonable (Tr. 9/93-94).  

174. Martin spoke to Mark Roberts only once by telephone (Tr. 9/92-93).  Martin acknowledged he "couldn't attest who worked on what a certain day or a certain -- no, I couldn't" (Tr. 9/94).
175. SMA could supply no proof that any of the hours claimed for pursuit and negotiation of the option work were actually performed (Tr. 10/189-90).  The DCAA auditor, however, gave SMA the "benefit of the doubt" and did not question many of the estimated hours because it took him "a couple hundred hours just to do the audit" (Tr. 10/190; R4, tab 3030).
Business Ruination Based on Loss of Options

176. A central allegation by Appellant is that SMA would have survived as a business had the Navy exercised the SNAP II options.  However, an analysis done by Peter McDonald,
 the Navy’s expert witness, showed otherwise (R4, tab 3032).  That analysis demonstrated that even if the Navy had exercised the SNAP II option in October 1987, SMA still would have gone out of business (Tr.13/237, 274).  Primarily, this was because Appellant owed $5 million to the Harris Corporation, as evidenced by two $2.5 million notes receivable signed in August 1987 (R4, tab 1096).  One of the notes was due December 31, 1987, and the other on January 31, 1988.  Had the SNAP II option been exercised in October 1987, SMA would only have earned approximately a quarter million dollars profit per month.  Assuming all of the profit from the SNAP II option work had been set aside for the Harris notes, SMA would not have had enough cash to meet its obligations.  As it turned out, Appellant defaulted on both notes (R4, tab 3031 at 12-13).  

177. Also contrary to the assertion of business ruination is the fact that SMA’s sales revenues for 1987 and 1988 were almost the same (around $60 million)(R4, tab 1572, Tr. 13/297).  Finally on this point, in its discussion of the certified financial statements dated July 1, 1888, Appellant itself stated the following (R4, tab 1301, Note 2; Tr. 13/284):

Communications with auditors of Price Waterhouse (PW)

have indicated that the loss of the SNAP II option and a possible inability of the company to obtain additional financing from lending institutions led them to question SMA’s ability to remain a going concern.  Subsequent to the Government’s decision not to exercise the SNAP II option, the company has been awarded several new contracts.  In addition, management has negotiated with various creditors concerning termination of lease agreements and restructure of outstanding liabilities.  The company is currently in the process of exploring various financing options and management is of the opinion that it will be successful in alleviating the previous concerns of PW [emphasis added].

178. Also addressing SMA’s financial capability at that time, DCAA commented in a report dated February 18, 1988 (R4, tab 1156).

4.  Concluding Remarks
We believe that the actions taken by the company to date to reduce costs and the company’s current work under contract (especially the FAA contracts and the Randolph Air Force Base contract) should financially carry the company for part of 1988.  This is evidenced by the company’s cash flow forecast for 1988 through June which the company has provided to the Dominion National Bank, its major lender.

179. DCAA also later determined that Appellant had been overpaid $1.5 million on the 6101 contract, and approximately $200,000 on the 0173 contract (R4, tabs 1490, 1491 and 1495; Tr. 13/289, 290-293).  Because Appellant was overpaid under these contracts, and because it remained financially viable after the SNAP II options were not exercised, it is unlikely that the Navy was the source of SMA’s chronic cash flow problems.

SMA’s Claim

180. SMA’s claim for damages, prepared by Arthur Andersen, contained the following items (R4, tab 1617):  








 Amount
Attachment

1.  Reduced Profits


       792,775
      D

2.  Lost Profits



8,843,774
      E

3.  Unabsorbed Overhead


6,538,531
      I

4.  Severance Costs


       155,492
      M

5.  Self-Financing Costs

       179,580
      L

6.  Lease Costs




   156,153
      F

7.  Travel Costs Incurred in Preparing 

    and Negotiating Options            31,618

 G 

8.  Labor Costs Incurred in Preparing

    and Negotiating Options

    111,190     J


9. Labor Costs Incurred in 

    Pursuit of the Options            1,107,964    K


Accounting and Legal Costs Incurred 

    By SMA in Pursuit of Options        446,767    H


10. Diminution of SMA’s 


Value(Steven Jones)
             9,223,000  Exh. 1  

181. Initially, Mr. McDonald was tasked to review the Arthur Andersen claim as a government contract claim (R4, tab 3031).  In response to criticisms set forth in Mr. McDonald’s first report, Appellant filed numerous additional documents (Supplemental 3 Rule 4 file, Supplemental 4 Rule 4 file).  As a result of the additional documents, the Navy tasked Mr. McDonald to do a second review of Appellant’s claim, this time viewing Appellant’s submissions as a claim for damages under a commercial breach of contract (R4, tab 3032).

182. In both his reports, Mr. McDonald repeatedly found that the Arthur Andersen report had not substantiated its claims with supporting documentation, had not referenced documents in the Rule 4 file, and had not reconciled conflicting information that was in the Rule 4 file.  Accordingly, his reports questioned almost all the amounts claimed (R4, tabs 3031, 3032).  

183. In his reports, Mr. McDonald found that the reduced profits claim cited no supporting or corroborative evidence, such as statements from SMA negotiators about what they might have done had they known the SNAP II options would not be exercised, and so on.  In both reports, Mr. McDonald concluded that the reduced profits claim was highly speculative (R4, tabs 3031, 3032).    

184. As for the lost profits, Mr. McDonald again found, among many other deficiencies, no supporting documentation for the amount claimed.  In addition, he questioned the basis for Arthur Andersen’s estimates for lost profits related to the option years when Appellant had not even prepared budgets for those years (R4, tab 1113, tab 3032 at 3; Tr. 11/137).

185. In both reports, Mr. McDonald questioned the claim for unabsorbed overhead because it consisted entirely of unincurred costs, a finding Appellant did not challenge.  Second, Appellant’s unabsorbed overhead claim stated that it was based on the Carteret method (Carteret Work Uniforms, ASBCA No. 1647, August 20, 1954, 6 CCF 61,561).  However, Mr. McDonald found that was not the case (R4, tab 3032 at p. 5).  In his testimony at the hearing, the Arthur Anderson manager acknowledged that the unabsorbed overhead claim had not in fact been prepared in accordance with the Carteret method, but instead had been prepared using a methodology he devised for this claim (Tr. 11/177-178).  

186. The severance cost claim was supported by three differing lists of employees.  However, none of the lists related to the claim for severance costs (R4, tabs 1593 and 1594; tab 3032 at 5).  At the hearing, it was learned that this claim was not based on the employee lists Appellant submitted.  Rather, the claim was only an estimate prepared by Arthur Andersen in 1998, although it was not denoted as an estimated cost in their report (R4, tab 1617; Tr. 11/182-183)
.

187. In his first report, Mr. McDonald considered Appellant’s "self-financing" claim to be a claim for unallowable interest (R4, tab 3031 at p. 5).  In his second report, Mr. McDonald found that the "self-financing" SMA sought to recover arose between December 19, 1986 and May 21, 1987, a period several months before the breach of contract in SMA’s Complaint (R4, tab 3032 at p. 7).

188. Mr. McDonald questioned Appellant’s claim for lease costs ($156,153) because there was no supporting documentation to indicate either the basis of the claim or the method used to compute it.  In his second report, Mr. McDonald concluded that the building was not leased for the SNAP II options, as the Arthur Andersen report alleged.  An internal SMA memo showed that space in the building for SNAP II items was not requested until three months after the lease began (R4, tab 3032 at p. 7).  Accordingly, the claim for lease costs was again questioned. 

189. Appellant’s $31,618 claim for travel costs incurred in preparing and negotiating options was questioned because of a lack of substantiating documentation, as well as the inclusion of unrelated costs (R4, tab 3032 at p. 8).

190. Mr. McDonald found Appellant’s support related to its $111,190 claim for labor costs incurred in preparing and negotiating options was similarly inadequate, and was based on self-serving, uncorroborated estimates created many years after the costs had allegedly been incurred (R4, tab 3031 at p. 6; tab 3032 at p. 8). 

191. Mr. McDonald concluded that Appellant’s claim for labor costs incurred in pursuit of the options ($1,107,964) was unreasonable (the costs spanned thirty-eight months), was also based on "unsubstantiated, undocumented, self-serving and highly subjective estimates," and likely included costs SMA had already recovered through its overhead allocations on other contracts (Tr. 13/223-226; R4, tab 3031 at p. 6, tab 3032 at p. 9).

192. Mr. McDonald’s reviews of SMA’s claim for accounting and legal costs incurred in pursuit of the options ($446,767) concluded, inter alia, that no connection was shown between the costs and SMA’s claim (R4, tab 3031 at p. 6; tab 3032 at p. 9).

193. Appellant’s valuation claim ($9,223,000) was prepared by Mr. Steven Jones, C.P.A., and was largely predicated on information derived from Appellant’s tax returns.  These were withdrawn by Appellant’s counsel during the hearing, and testimony and exhibits based on them were similarly excluded (Tr. 11/29-31).  Hence, the valuation claim was deemed withdrawn.  See Motion to Strike, infra.
194. The letter by SMA’s investment bankers, Robinson-Humphrey, was a letter of intent to sell convertible debentures, and was not a valuation of SMA (R4, tabs 1457, 3032; Tr. 13/241-242).  The letter also clearly stated that any marketing effort by Robinson-Humphrey would be conditional, upon other things, of the completion of a "thorough ‘due diligence’ review of the business and affairs of the Company, and [that] the results of such review are satisfactory to us" (R4, tab 1457).
Absence of Corroborating Documentation 

195. DCAA disallowed much of SMA's claimed costs on the basis that SMA could not support the claim with job cost records and comparable documentation that should have existed (Tr. 10/223-25; R4, tab 3030).

196. DCAA disallowed many of the claimed legal costs because it could not determine with certainty what the claimed costs were for (Tr. 10/231-32).  Moreover, SMA, at least initially, had not accounted for legal costs that had already been paid through allocation to cost type contracts (Tr. 10/232-35).

197. SMA’s records on SNAP II were maintained at the headquarters (Monticello Avenue) building until 1994.  At that point, some of them were moved to a law firm, and others were in possession of a lender (Tr. 2/171-72).

198. No Government personnel ever seized records from SMA.  SMA could have maintained copies of any records subpoenaed by the Grand Jury (Tr. 11/55-56).  Valentine had no knowledge whether the furnishing of documents to the Government may have affected SMA's preparation of its claim (Tr. 11/58-59).  He knew that the Grand Jury documents subpoenaed had been returned to SMA (Tr. 11/58-59).

199. Lack of corroborating documentation and inability to locate records had been a chronic problem at SMA.  In a 23 April 1990 memorandum, DCAA noted, inter alia, that (1) SMA had to date responded to only 25% of the $4 million DCAA had questioned during FY 1984; (2) Mr. Valentine had set a “target date” of 31 July 1990 to settle FY 1985 costs; (3) both the FY 1984 and 1985 reviews disclosed numerous examples of poor quality accounting records; (4) DCAA had been impeded by SMA’s inability to locate supporting documentation; (5) SMA had pledged during the FY 1984 review that the records would “be better in FY 1985” but that this prediction did not hold; (6) the Price Waterhouse financial statements for FYs 1986, 1987, and the first six months of 1988 portrayed a “weak financial condition, which is characterized by heavy debt and lack of equity capital;” (7) SMA should be required to demonstrate adequate financial capability, supported by current financial statements examined by independent auditors prior to the award of further government contracts; (8) constant turnover in SMA’s controller department “severely impeded” DCAA’s ability to complete incurred cost audits for prior years (R4, tab 1305 at 2-3).

Imputation of Racial Bias or Ill Will by a SPAWAR Officer

200. Hudock claimed that Robert Doak, SPAWAR Deputy Commander, used a racial slur in reference to SMA (Tr. 6/124, 142).  He also claimed to have recorded the remark in a contemporaneous memorandum, which he turned over to his superior prior to leaving SPAWAR, but which he would “love to find” (Tr. 6/142-43).  At the same time, Hudock confessed he felt he had been treated unfairly by Doak when Doak expedited his transfer after Hudock repeatedly violated CAPT Monash's direct orders (Tr. 6/145); Hudock described his feelings about being removed from the program as "bitter" (Tr. 6/149).  Doak unequivocally and vehemently denied ever making such a remark (Tr. 15/18).

201. When questioned about his memorandum (exh. G-1) that supposedly memorialized the racial slur attributed to Doak, Hudock expressed surprise that the memo did not mention the subject (Tr. 15/263).  At the same time, Hudock claimed he had made a considered judgment after a discussion with his wife to make no reference in the memo to Doak's alleged racial remark (Tr. 15/263-64).  Although he obviously felt it was important to volunteer at the hearing, Hudock had never mentioned the slur prior to the trial, either in discussions with counsel or at his deposition (Tr. 15/259-64).

202. The Hudock memorandum, dated 26 December 1987, concerns a meeting he attended with Robert Doak and CAPT Monash on 18 December 1987, and does not reference any racial slur of any nature (exh. G-1, tab E).  The memorandum does attribute a number of profane words to “10” (presumably, Mr. Doak) in the context of Hudock’s release to SMA of an internal Navy procurement planning document regarding SNAP II.  The memo also states that Doak made a comment to the effect that nobody in the Navy would award a contract to SMA (exh. G-1, tab E).

203. It is not disputed that CDR Hudock’s dramatic attribution to Doak of the use of a racial slur occurred at a meeting held on 18 December 1987, well after the SBA had concluded that SMA could no longer participate in the SNAP II program as an 8a contractor (exh. G-1, memos dated 30 December 1987 (Monash, tab F); 26 December 1987 (Hudock, tab E); 31 December 1987 (Doak, tab J)).

204. When questioned about whether SMA had funded his travel expenses and about other potential bases for bias in favor of SMA and against the Navy, Hudock refused to answer, invoking his right against self-incrimination (Tr. 15/265-68).

Evidence of Criminal Activity Under the SNAP II Program

205. On 22 June 1991, SMA entered a guilty plea in the United States District Court for the Eastern District of Virginia to one count of “conspiracy to defraud the United States by impeding, impairing, obstructing, and defeating the lawful governmental functions of the Internal Revenue Service (IRS), and the Defense Contract Audit Agency (DCAA), in violation of 18 USC 371” (exh. G-2).   The Statement of Facts accompanying the guilty plea of the corporation reads in part:

In 1981 Systems Management American Corporation (hereinafter SMA) entered into the SNAP II contract through the Small Business Administration (SBA).   

. . .

The testimony of various former corporate officials of SMA and outside contractors of SMA would establish that SMA employees created false and fictitious documents that inflated the costs of goods and services purchased by SMA in connection with the SNAP II contract.  In other instances false and fictitious documents were created for goods not delivered and services not performed.  The proceeds of these fraudulent transactions were paid out as kickbacks to certain officers of SMA.  The false and inflated invoices of SMA resulted in fraudulent costs being passed along to the United States as costs legitimately incurred in performance of government contracts.  In fact, these were not legitimate costs, and the United States would not have allowed the claims by SMA had the true nature of the payments been known to the government.  SMA also treated its kickback payments as business expenses when in fact they were not legitimate expenses.  

The testimony of former SMA employees and internal SMA documents would also establish that beginning in late 1981 the personal expenses of corporate officers were improperly treated as business expenses.  This would include among other items the renovations to the home of a senior SMA Vice President; vacation travel falsely treated as business travel; gifts of jewelry and clothing to friends of the President of SMA falsely billed as business expenses for SMA, renovation of Tres Chic, a ladies' lingerie boutique in Virginia Beach, owned by a friend of corporate officers of SMA; [and] furniture of the personal residence of the President of SMA falsely treated as furniture for the corporation.

(Exh. G-2 at Statement of Facts).

206. In support of its position that appellant’s criminal activity should operate as a bar to its claims under the instant contract, respondent has moved for admission of eight additional documents relating to SMA’s criminal conduct (see Motion and Memorandum in Support of Admission of Additional Evidence of Criminal Activity By Appellant and its Officers (5 February 1999).)  The exhibits appended to the memorandum are referred to herein as proposed Rule 4 tabs 3040-46 [see Respondent’s Final List of Documents for the Appeal File (19 February 1999)].  

207. Gerald Duane Woods, an employee of SMA, worked for the company from April 1984 to June 1986, and again from January 1987 to March 1987 (Rule 4, tab 3040 at 11).  On October 16, 1987, he entered a guilty plea in the United States District Court for the Eastern District of Virginia to conspiring with various officers and employees of SMA and Monticello Properties Incorporated (MPI) to defraud the Government, in violation of Title 18, Section 287, United States Code, during the period from June 1984 through April 1987 (Rule 4, tab 3040 at 19-21).

208. As part of his guilty plea, Woods admitted to the following conduct:

Mr. Woods, in or about June 1984 . . . entered into a conspiracy with two senior corporate officers of Systems Management American Corporation and subsequently with various other officers and employees of SMA and Monticello Properties, Inc . . . to defraud the United States by . . . presenting to the United States Navy false, fictitious, and fraudulent claims for costs and pricing data and general overhead and expenses submitted under the terms of several multimillion dollar contracts with the Navy in order to obtain payment from the United States.  Defendant Woods['s] participation in the conspiracy continued from on or about June 1984 through on or about March 1987.

In or about April 1984, defendant Woods was employed by SMA as its corporate architect . . ..  He was hired directly by both Mr. [Morgan] Joe and Mr. Valentine, the president and sole owner of SMA and MPI . . ..

In or about June 1984 defendant Woods was called into the office of Morgan A. Joe, Sr., and asked to join Mr. Joe and another individual, later identified to Mr. Woods by Mr. Joe to be Mr. Valentine, owner of SMA and MPI – in a three-way partnership involving kickbacks of cash from construction projects.  The scheme, as outlined by Mr. Morgan Joe and agreed to by Mr. Woods, involved the intentional inflation of construction costs by generally about 10 percent, which was to be kicked back to Woods.  Woods was then to divide the kickbacks, keeping one-third for himself and giving two-thirds to Morgan Joe in cash for Mr. Joe and Mr. Valentine.

. . .

In each case Mr. Woods would confer and reach agreement with the contractor or subcontractor on how to effect the kickback payments.  Furthermore, in each case Mr. Woods informed the contractors or subcontractors that he was acting on behalf of Morgan Joe and Herman Valentine and gave them to understand that they would not obtain contracts with SMA or MPI if they did not participate.

. . .

In early July 1985 Morgan Joe asked Gerald Woods to get to him a substantial amount of cash which Mr. Joe stated was needed immediately by Mr. Valentine who was then reportedly traveling on the West Coast.  Morgan Joe directed Mr. Woods to create a fictitious work project and then invoiced Baylor Corporation from Multi-Tech for the needed amount.

. . .

In September 1985, at the request of Mr. Valentine, Baylor Corporation performed renovations to Tres Chic, a woman’s lingerie boutique . . ..  On or about September 15, 1985, Baylor Corporation issued to SMA an invoice for $12,493.00 to, quote, fix up office space on the fourth floor with new wall covering, lights, ceiling and paint, close quote, on work order number 2211.  The work was actually performed at Tres Chic . . ..

In 1987, following the receipt by SMA and Baylor Corporation of grand jury subpoenas, James Baylor, Jr. was requested by senior SMA officials to alter his records regarding this transaction.  

. . .

In or about July 1986 Mr. Woods left the employ of SMA.  In December 1986 he returned to the Tidewater area at the request of Morgan Joe after government investigators questioned Mr. Woods’ wife regarding his employment with SMA and Multi-Tech.  Upon return to the area, he met with Herman Valentine and discussed the agents’ meeting with Mrs. Woods.  Mr. Valentine offered to provide whatever assistance Mr. Woods might need to solve his problems related to his former SMA employment.  He offered to rehire Mr. Woods at SMA and to provide him legal representation.

. . .

During the course of the kickback scheme and conspiracy of which Mr. Woods was a part, SMA held a number of United States Government contracts.  The major Navy contracts were obtained through the Section 8(a) minority set-aside program through the SBA and were in support of the SNAP II project, a project to provide shipboard non tactical automated data processing equipment about various Navy vessels . . ..  Under the terms of the contract, SMA has made claims for money and been paid substantial sums by the United States, approximately a hundred and eight point two million as of October 1987, and stand to receive up to a total of about three hundred million . . ..

. . .

To support their proposals and claims, SMA was required to maintain documents relating to cost and pricing data so that the accuracy of such data could be verified by the DCAA and other departments and agencies of the United States . . ..

. . .

The effect of the kickback scheme, as was its intended purpose, was to have the Navy pay the concealed charges as direct or indirect costs under the Navy contracts and to conceal such illegal charges from government auditors . . ..

. . .

[THE COURT]:  Mr. Woods, you have heard the statement read by the United States Attorney concerning what he feels the government could prove had it been necessary to try the charge in the indictment. 

Is that a true statement of what occurred?

THE DEFENDANT:  Yes, sir, it is.

(Rule 4, tab 3040, pp. 56-69.)

209. On May 13, 1988, Tim Herring pleaded guilty to participating in a kickback scheme with SMA.  As part of the scheme, he submitted invoices to SMA for work not actually performed.  He also caused SMA to file a false 1985 corporate tax return (Rule 4, tab 3041 at 38-40).

210. Also on May 13, 1988, William Brautigam pleaded guilty to participating in a kickback scheme with SMA beginning in 1983.  The scheme included the submission of false invoices to SMA, which resulted in the filing of false and fraudulent tax return information by SMA in 1985 (Rule 4, tab 3042 at 36-40). 

211. On May 25, 1989, the United States indicted Morgan Joe, Alton Skeeter, James Baylor, William Davis, and John Sawyer for conspiracy, racketeering, obstruction of justice, mail fraud, perjury, bank fraud, false claims, statements and tax returns, and witness tampering in connection with, inter alia, the SNAP II program (Rule 4, 3043 at 1-2).  The indictment charged, among other things, that the defendants extorted money from the Harris Corporation through the wrongful use of actual and threatened force, violence, and fear (R4, tab 3043 at 47).

212. Both Joe and Skeeter, who had actively participated in administration and performance of the SNAP II contracts, were convicted of numerous felony offenses as charged in the indictment and sentenced to ten and nine year prison terms, respectively (R4, tab 3044).

213. SMA attorney Whitten Peters claimed that the fraud conviction of Gerald Woods announced in October 1987 had nothing to do with the SNAP II contracts or with work funded by the Navy (Tr. 6/199).  He contended the press release by the United States Attorney was at least partially false, and filed ethics complaints against the prosecutors who obtained the conviction (Tr. 6/201-02; R4, tab 406 (16 Oct 1987 U.S. Attorney Press Release)).

214. His complaints were not sustained; Peters complained that such inaction was “typical” (Tr. 6/202).

215. United States Attorney Henry Hudson fully refuted Mr. Peters’s unfounded accusations in a letter to Mr. Peters (R4, tab 3017). 

216. When the criminal investigation of SMA came to light in 1987, Valentine assured banker Gibson that "there was nothing to the investigation" (Tr. 10/91-93).

217. Although Valentine at one time claimed in writing that the amount SMA defrauded from the Government amounted to less than $20,000, he acknowledged that SMA paid fines and civil judgments to the United States in excess of $1 million (Tr. 11/25-27; R4, tab 1170).

218. Valentine declined to discuss the circumstances surrounding the filing of fraudulent corporate tax returns by SMA.  Accordingly, the Board agreed to strike both the returns and testimony related to them (Tr. 11/29-31).

219. Concerning the effect of SMA's criminal activity on the 0173 contract, the Government’s cost accounting expert, Mr. McDonald, testified as follows:

Q:  Now [to] the extent that there may have been improper or fraudulent charging under predecessor costs [sic] reimbursement contracts in this matter, what effect, if any, would that have had on the 0173 contract?

A:  The 0173 contract started back in December 1986.  Those – based upon my review of the documents shown concerning those matters, they last ended in 1986.  Now they would have stayed in those accounts until they were purged out.  It is my – in a discussion I had with Mr. Zagursky on this issue, he stated to me that that was not done until 1991.  That information I didn’t get until this week . . . and what that indicated to me was that the documents in the Rule 4 file that are dated 1986 and earlier, would be tainted, would have those funds in them and documents dated after 1991, after the incurred cost audit had been completed would not be.

(Tr. 13/299.)

III.
 ARGUMENT

 A. Preliminary Matters
1.  Motion to Strike

Respondent moves to strike the two business valuations prepared by Stephen Jones and his testimony related to them (R4, Tab 1617; Tr. 7/12-112).  The basis for this motion is that appellant withdrew SMA's corporate tax returns to preclude cross-examination of appellant's president about them (Tr. 11/29-31).   Mr. Jones testified he relied exclusively on corporate tax returns in performing the valuations (Tr. 7/63).  Accordingly, both his reports and testimony should be stricken.


Similarly, respondent moves to strike the "debt charts" created created by SMA's CPA, Mr. Slizewski.  Those charts likewise relied heavily on SMA's corporate tax returns, which are no longer in the record.  Accordingly, R4, Tabs 1612-13 and the testimony related to them should be stricken.

2.  Request for Judicial Notice of Criminal Convictions

The Board admitted the criminal conviction of SMA as exhibit G-2.  However, as yet, the Board has declined to admit evidence of convictions of SMA corporate officers and employees (R4, tabs 3040-46).  Pursuant to Federal Rule of Evidence 201(d), respondent submits the Board must take judicial notice of such convictions, as respondent has supplied the Board with the information necessary to facilitate such notice.  See Zenith Construction, ASBCA No. 33576, 89-3 BCA ¶ 21,894 at 110,150.


B. The 30 September 1987 Contract Modification Did Not 

Bind the Navy Through 1991
SMA and the Navy had anticipated agreeing by contract modification to prices for the outyear options by 21 October 1987, the date on which SMA was scheduled to graduate from the 8(a) program.  As detailed above, the Navy did not execute contract modifications with SMA regarding pricing or exercise of options for fiscal years 1988 to 1991 SNAP II requirements before SMA graduated from the program.  

SBA subsequently determined that the SNAP II program requirements should be released from the 8(a) program so that  small disadvantaged businesses, including SMA, could bid competitively for the Navy contract.  Two companies in the 8(a) program challenged SBA's decision to release the requirements from the 8(a) program in federal district court.  In Information Systems & Networks Corp. v. Abdnor, 687 F.Supp. 674 (D.D.C. 1988), the 30 September 1987 contract modification which is the basis of SMA's breach of contract action was closely examined by the court.  (PFF 56).

The court's Findings of Fact and Conclusions of Law regarding the issues raised in appellant's Second Amended Complaint and SMA's subsequent breach assertions are instructive for the parties and the Board.  The district court found that the 30 September 1987 contract modification PZ0003 created "at most an expectation" that SMA and the Navy would agree on prices for the outyear systems in fiscal years 1988 to 1991 in later contract modifications.  The court held that this agreement to price the outyear options before SMA's graduation date did not bind the Navy through 1991.  (PFF 57).  The Board in this appeal can reach no other conclusion.

It is readily apparent that the Navy had no obligation to SMA to exercise outyear options as a result of contract modification PZ0003 and certainly no enforceable legal obligation.  SMA chooses to ignore that an agreement to definitize or set firm prices for outyear options means nothing by itself if the option is not exercised by the Government.  The definitization of option prices may be a necessary step before an option is exercised but creates no obligation on the part of the Government to ever exercise the options.  Indeed, all SMA had here was an expectation that the Navy would set firm prices for the requirements in 1988-1991 before SMA graduated from the 8(a) program.

SMA asserts that the definitization of the options would have made SMA eligible to perform the option work.  But appellant ignores that this preliminary action creates no liability for the failure to exercise the option provision. 
C.
The Navy Did Not Breach Any Contractual Duty To Exercise the Options

The primary complaint alleged by SMA is that the Government's failure to definitize the options removed its opportunity to perform the option work which SMA and its creditors believed SMA was likely to receive and constitutes a breach of contract.  Yet it is well settled that the Government, the option holder, unilaterally determines whether or not to exercise an option. 

An option is defined as "a contract to keep an offer open." Williston, A Treatise on the Law of Contracts, Sec. 5:15 (4th Ed. 1990). As such, the "option contract generally binds the option giver, not the option holder" rendering it a vehicle for unilateral execution.  Continental Collection & Disposal, Inc. v. United States, 29 Fed. Cl. 644 (1993) at 650.  In short, the option holder has the legal power to consummate a second contract and at the same time, the legal privilege of not having to exercise it.  On the other hand, the option giver has the correlative liability to become bound to execute the option and a disability to avoid it. Id.  These principles characterize option provisions as discretionary in nature, whereby the option holder has a right to "exercise discretion in deciding whether or not to exercise the option."  Northeast Air Group, Inc., ASBCA No. 46350, 95-2 BCA 27,679 at 138,005, recon. den'd, 95-2 BCA 27,916. For this reason, it "is well established that exercise of an option is effective only upon receipt." Cessna Aircraft Co., ASBCA No. 43196, 96-1 BCA 27,966 at 139,697.  See also, Dynamics Corp. of America v. United States, 389 F.2d 424, 431-432 (Ct. Cl. 1968); Western States Management Services, Inc.,  ASBCA No. 47490, 92-2 BCA 24,921. 

In reviewing government contracts, courts and boards have focused on the discretionary nature of exercising options and have held that the Government's failure to exercise an option in a contract does not ordinarily give rise to a breach of contract action.  The ASBCA has explained that generally, the standard option clause "obliges the contractor to perform the additional contract work if the government chooses to exercise the option, but it does not create a legal obligation on the part of the government to exercise the option and require the work." Continental Collection & Disposal, 29 Fed. Cl. 644, at 650;  Northeast Air Group,  95-2 BCA 27,679, at 138,004; Dynamics Corp. of America v. United States, 182 Ct.Cl. 62, 74, 389 F.2d 424, 431 (1968);  Government Systems Advisors, Inc. v. United States, 847 F.2d 811, 813 (Fed.Cir. 1988);  Optimal Data Corp. v. United States,  17 Cl.Ct. 723, 731 (1989), aff'd, 904 F.2d 45 (Fed. Cir. 1990). 

In analyzing Government contract option provisions, "the proper interpretation of [a] contract as to the time and manner of option exercise is a question of law." Cessna Aircraft, ASBCA No. 43196, at 139,695; International T & T, ITT Defense Com. Div. v. United States, 453 F.2d 1283, 1288 (Ct.Cl. 1972).  As such, the pivotal issue becomes the language in the contract which governs and dictates the terms by which an option can be exercised.  In resolving questions of contract interpretation, courts and boards will review the clause at issue, and look first to the plain meaning of the language used in the contract. Cessna Aircraft, ASBCA No. 43196, at 139,695; Gould, Inc. v. United States, 935 F.2d 1271, 1274 (Fed. Cir. 1993); Aleman Food Services, Inc. v. United States, 994 F.2d 819, 822  (Fed. Cir.  1993). Usually in the schedule section of a government contract, the language will state the period of time in which the option must be exercised.  If no period is stated in the schedule, the option must be exercised during the period of performance then in effect. Cessna Aircraft, ASBCA No. 43196, at 139,696;  Moore's Cafeteria Services, Inc., ASBCA No. 28441, 85-3 BCA 18,187; Chemical Technology, Inc., ASBCA No. 21863, 80-2 BCA  14,728.

The option clause of the 0173 contract contained standard option clause language (PFF 34) and has been repeatedly interpreted as establishing the principle that "exercise of the option [is] within the complete discretion of the government." See, Northeast Air Group, 95-2 BCA 27,679 at 138,005;  Government Systems Advisors, 847 F.2d 811; Continental Collection & Disposal, 29 Fed. Cl. 644.  Specifically, the Board, in Northeast Air Group, stated that where the option clause provides "that the Government 'may' extend the term of the contract, [this] language establishes that exercise of the option [is] within the complete discretion of the Government."   95-2 BCA 27,679 at 138,004-5 (emphasis in original). The Government has a right to "exercise discretion in deciding whether or not to exercise the option."  Northeast Air Group,  95-2 BCA 27,679 at 138,005.   As noted in Continental Collection & Disposal, this language does not create a "legal obligation on the part of the Government to exercise the option and require the work." Continental Collection & Disposal, 29 Fed. Cl. 644, at 650;  Northeast Air Group,  95-2 BCA 27,679, at 138,004; Dynamics Corp. of America v. United States, 182 Ct.Cl. 62, 74, 389 F.2d 424, 431 (1968);  Government Systems Advisors, Inc. v. United States, 847 F.2d 811, 813 (Fed. Cir. 1988);  Optimal Data Corp. v. United States,  17 Cl.Ct. 723, 731 (1989), aff'd, 904 F.2d 45 (Fed. Cir. 1990).  Accordingly, as a matter of legal precedent, such language does not give rise to a cause of action for breach of contract for the failure to exercise an option.

In a prior opinion in these appeals, the Board held that SMA's damages for breach of the agreement to agree in modification PZ0003 may be its costs incurred in actually attempting to negotiate the prices for the outyear options.  But those damages are only a very small part of what SMA currently claims.  The Board found that there was no contractual promise that the options would be exercised even if there was agreement on prices.  The Board found that the Government's discretion to exercise the options was complete and that it did not exercise the options under 0173.  (PFF 82). 

D. The Navy Did Not Make Arbitrary and Capricious Decisions
In its breach of contract claim, SMA implies that the Government's decision not to definitize the option provisions was made arbitrarily and capriciously, thereby constituting a failure to act in good faith.  Respondent has found no case law concerning the failure to definitize prices for an option provision.  

In Sample Enterprises, the ASBCA considered the argument that the Government failed to act in good faith when it rendered its decision not to exercise the option to the contract. Sample Enterprises, ASBCA No. 44564, 94-3 BCA 27,105.  In its analysis, the Board focused on the contract language and held that it made exercise of the option discretionary.  As such, the ASBCA stated:

[t]he contractor has no basis for relief in the face of this discretion unless it can be established that the Government has violated its implied obligation not to abuse its discretion but to act in good faith and not arbitrarily or capriciously, or has violated other limits placed on such discretion.

Sample Enterprises, ASBCA No. 44564, 94-3 BCA 27,105 
at 135,104.

 See also, Monarch Enterprises, Inc., ASBCA No. 31375, 86-3 BCA 19,227.


In the very recent appeal of Kirk/Marsland Advertising, Inc., 1999 WL 427895, ASBCA No. 51,075 (June 21, 1999), the Board again examined the burden of proof required to show bad faith in a discretionary option exercise.  Appellant argued that the Government's failure to exercise the option in a services contract with the standard option clause was based on a bad faith decision and not the purported lack of funds.  Appellant also contended that the Government had animus toward appellant that was racial in nature.


The Board reviewed the high standard required to establish bad faith on the part of a Government official.



First, the terms of the contract gave respondent discretion regarding exercise of the options. The standard Option to Extend the Term of the Contract clause itself presupposes discretion, employing the hortatory "may" in paragraph (a) and the subjunctive "if" in paragraph (b). (Finding 2) In Plum Run, Inc., ASBCA Nos. 46091, 49203, 49207, 97‑2 BCA ¶29,193 at 145,230, we characterized the discretion as broad, holding that a contractor can only prevail by establishing either bad faith, abuse of discretion or arbitrary or capricious action:

[t]he exercise of an option is within the broad discretion of the Government, and appellant has no basis for relief unless it can establish that the Government has acted in a manner which violates its implied obligation to act in good faith and not to abuse its discretion or act arbitrarily or capriciously.

Accord, Pennyrile Plumbing, Inc., ASBCA Nos. 44555, 47086, 96‑1 BCA ¶28,044 at 140,029.



Second, appellant's allegations of bad faith are measured against a high standard. "The contractor's burden to prove the Government acted in bad faith . . . is very weighty." Krygoski Construction Co., Inc. v. United States, 94 F.3d 1537, 1541 (Fed. Cir. 1996), cert. denied, 520 U.S. 1210 (1997). Specifically, the contractor must overcome the familiar "presumption that public officials act 'conscientiously in the discharge of their duties."' Kalvar Corp. v. United States, 543 F.2d 1298, 1301 (Ct. Cl. 1976), cert. denied, 434 U.S. 830 (1977) quoting Librach v. United States, 147 Ct. Cl. 605, 612 (1959). The presumption may be rebutted by "'well‑nigh irrefragable proof."' Kalvar, supra, 543 F.2d at 1301‑02 quoting Knotts v. United States, 121 F. Supp. 630, 631 (Ct. Cl. 1954). This proof, in turn, "has been equated with evidence of some specific intent to injure" the contractor. Kalvar, supra, 543 F.2d at 1302 (emphasis in original); see also, City of Adelanto, ASBCA Nos. 48202, 48633, 96‑2 BCA p 28,422 at 141,971.

Kirk/Marsland at WL5; slip op. at 5-6.

The Board also held that appellant bears the burden of proof on the issue of abuse of discretion.  The elements that are examined are "whether there was subjective bad faith, whether there was a reasonable basis for the decision, the degree of discretion reposing in the contracting officer and whether the applicable regulations have been observed."  Kirk/Marsland at WL 6, slip op. at 7.

Respondent again would emphasize that these cases deal with the issue of option exercise, and not merely the failure to set prices that is at issue here.  In similar cases where courts have "considered allegations of bad faith, the necessary 'irrefragable proof' has been equated with evidence of some specific intent to injure the plaintiff." Continental Collection & Disposal, 29 Fed. Cl. 644, at 652.  In other words, the plaintiff must identify "specific instances of the government's ill will directed toward the plaintiff."  Id. Courts will also look for actions by Government officials which are motivated by animosity or bias against the plaintiff. Continental Collection & Disposal, 29 Fed. Cl. 644, at 652; Northeast Air Group,  95-2 BCA 27,679, at 138,005.  In conducting such analyses, however, the ASBCA will not regard "deficiencies" or "imperfections" in the Government's decision making process as meeting the standard for a breach of contract. Northeast Air Group, 95-2 BCA 27,679, at 138,005.

SMA has produced no evidence to meet any of these burdens of proof.  The record provides a very clear-cut, objective reason for Mr. Pyatt's action not to approve the option modification.  On October 20, 1987, Mr. Pyatt needed more time to learn about the truthfulness of the statements in the Press Release concerning possible criminal activity by SMA officials. (PFF 43-44, 50).  

This grand jury investigation eventually resulted in the debarment of SMA after SMA, through its president, Mr. Valentine, pleaded guilty in the U.S. District Court for the Eastern District of Virginia to a charge of conspiracy to defraud the United States.  (PFF 61).  SMA has not alleged any personal bias, ill will or hostility by Mr. Pyatt.  Moreover, SMA has not shown Mr. Pyatt's decision to be based on an improper motive.  On the contrary, Mr. Pyatt gave SMA a clear, objective reason for not executing the modification.  In view of the ongoing investigation and the subsequent guilty plea, the resulting debarment would likely have had an adverse impact on SMA's ability to perform future options under the contract.

These facts contravene any allegation that the Government's actions were arbitrary or capricious.  There are no facts presented concerning any improper motive on the part of any Government official to intentionally delay execution of the modification so as to impact SMA's status as a small business.  Nor is there any proof of the nexus between definitizing the option as a prerequisite to keeping SMA in the SBA program, as alleged by SMA.  

Under these circumstances, SMA has not met its burden for proving that the Navy's failure to execute the modification was motivated by ill will, animosity or bias.  On the contrary, a justifiable reason was given to SMA.  As the ASBCA stated in Northeast Air Group, "deficiencies" or imperfections in the Government's decision making process does not meet the standard for upholding a breach of contract claim.  Northeast Air Group,  95-2 BCA 27,679, at 138,005. 

E.  Criminal Conduct Operates as a Bar to SMA's Claims
As discussed more fully in respondent's "Motion and Memorandum in Support of Admission of Additional Evidence of Criminal Activity by Appellant and its Officers" (5 February 1999), a contract tainted by fraud is void.  J.E.T.S. v. United States, 838 F.2d 1196, 1200-01 (Fed. Cir.), cert. denied, 486 U.S. 1057 (1988).  The fraud need not have occurred under the instant contract.


While appellant opposes introduction of the records of guilty pleas and convictions of SMA officials who carried out criminal conduct under the SNAP II program, such objections are no impediment to consideration of the convictions by the Board.  The Government requests, pursuant to Federal Rule of Evidence (FRE) 201(d)
 that the Board take judicial notice of the convictions.  Judicial notice may be taken at any stage of the Board's proceedings; pre-trial orders and even Board Rule 13 (Settling the Record), do not preclude the taking of such judicial notice of criminal convictions (see FRE 201(f)).  Zenith Construction, ASBCA No. 33576, 89-3 BCA ¶ 21,894 at 110,150.


The record clearly establishes that appellant and its senior officers engaged in pervasive criminally fraudulent activity under the SNAP II program through 1986 (PFFs 205-212).  At a minimum, this activity tainted the 0173 contract (PFF 219).  SMA's attempts to minimize the nature of the criminal conduct are not credible; they crumble in the face of the convictions themselves and the circumstances surrounding them (PFFs 213-219).


In National Roofing and Painting Corporation ("National"), United States Fidelity & Guaranty Co., ASBCA Nos. 36551, 37714, 90-2 BCA ¶ 22,936, the Government terminated a housing maintenance contract.  Another company entered into a completion contract, which it completed without exceeding the remaining funds on the original contract.  At diverse times, both the original contractor, the completion contractor, and the surety all demanded additional sums (primarily unpaid balances and interest payments) under both the original and completion contracts.  Id. at 115,130-31.  


Over a year after National completed the contract, its president, a foreman, and an office manager were found guilty of fraud and bribery of Government officials with respect to obtaining and performing the defaulted contract.  Id. at 115,132.  The activity forming the basis of the convictions included conspiracy to conceal the bribes, destroying records, and supplying public officials with money, gifts, and other things of value.  In rejecting the claims, the Board observed:

We agree with the Government that the contract was tainted with fraud from its inception as well as during performance.  We hold the contract void.  To permit recovery under these circumstances would be an affront to the integrity of the federal procurement process (citing J.E.T.S., supra).

Id. at 155,134.  Importantly, the Board also cited J.E.T.S. Inc., ASBCA No. 28642, 87-1 BCA ¶ 19,569, aff'd, 838 F.2d 1196 (Fed. Cir. 1988), cert. denied, 486 U.S. 1057 (1988) which states in part, after reciting the convictions of the Corporation and certain of its officers for, inter alia, bribery, income tax evasion, mail fraud and racketeering:  The present contract was not included in the indictments and convictions.  Id. at 98,913 [emphasis supplied].


See also Schuepferling GMBH & Co., KG, ASBCA No. 45564, 98-1 BCA ¶ 29,659 (because of the primacy of the public interest in preserving the integrity of the federal procurement process as well as the overriding concern for insulating the public from corruption, the absence of a criminal conviction for bribery, and even the absence of a specific showing that the wrongdoing adversely affected the contract does not preclude holding that contract is void).; Beech Gap, Inc., ENG BCA Nos. 5585, 5600, 95-2 BCA ¶ 27,879 (fraud convictions of employees are imputed to the corporation).


Finally, In Godley v. United States, 26 Cl.Ct. 1075, 1081 (1992), judgment vacated, 5 F.3d 1473 (Fed. Cir. 1993), the Claims Court observed:

The Government may avoid a contract that is tainted by fraud, kickbacks, conflicts of interest, or bribery [citations omitted].  This rule applies absent a criminal conviction and without a showing that the wrongdoing adversely affected the contract [citations omitted].  The prime contractor's innocence is not a defense.  United States v. Mississippi Valley Generating Co., 364 U.S. 520, 564-65 (1961).  The rule's broad scope is justified by the strong public interest in guaranteeing the integrity of the procurement process and in insulating the public from corruption.  United States v. ACME Process Equip. Co, 385 U.S. 138, 144-45 (1966). 

F.  The Navy Did Not "Constructively Debar" SMA
SMA has at various times alleged that Secretary Pyatt's decision to defer action on the definitization of option prices amounted to a "constuctive debarment".   The evidence, however, establishes only that the Navy elected to defer action on definitization of the option prices until it could determine whether the conviction of an SMA employee in connection with the SNAP II program might affect SMA's ability to further participate in the program (PFF 43-44, 50).

    Even in cases where a contractor has been "conditionally" debarred by being ordered off a work site under an existing contract, the constructive debarment argument has not prevailed.  For example, in Herbert H. McClary d/b/a/ McClary Booking Agency, ASBCA No. 20345, 77-1 BCA ¶ 12,473, the commander of a military base ejected a "rock music group" from the base after they became involved in a heated argument with the manager of a club.  Although finding the group had been "conditionally debarred," the Board concluded that such action did not contravene any procurement regulations or civil rights laws.  Id. at 60,477.  In so ruling, the Board made no decision on the jurisdictional question of whether the allegation of unlawful debarment even fell within the purview of the disputes clause of the contract.  Id.

Patty Precision Products Co., ASBCA No. 24458, 83-1 BCA ¶ 16,261, also dealt with allegations of constructive debarment.  That case involved allegations by a Navy contracting officer that the contractor was not responsible.  As a result of the non-responsibility determination, the contractor failed to receive award under an IFB where the contractor was the apparent low bidder.  The Navy official also issued a written report which asserted the contractor lacked "integrity."  He based this conclusion on apparent discrepancies between the contractor's job cost ledgers and progress payment requests on a prior contract, and also on information that the Navy had initiated a criminal investigation that could result in the contractor's suspension.  Id. at 80,808-09.


Contrary to the situation with SMA (PFFs 205-212), neither the apparent progress payment irregularities nor the investigation produced evidence of deliberate fraud.  Id. at 80,814.  The appellant claimed the contracting officer's actions, which included sharing his opinions with the Air Force, evinced a conspiracy by Government personnel "to 'get' appellant or to 'shut him down.'"  Id. at 80,815.  The Board emphasized that the apparent absence of deliberate intent to defraud did not cast an adverse reflection on the contracting officer's grounds for questioning the appellant's integrity.  Id. at 80,814.  


Rejecting the "constructive debarment" argument, the Board emphasized that all the acts complained of were undertaken by Government personnel in the course of their employment.  Finding the appellant had not borne the burden of proving bad faith, which in essence requires proof the actions were motivated alone by malice, the Board concluded:

The presumption that the Navy and other officials acted "conscientiously in the discharge of their duties" has not been overcome.  We have no evidence that any of the Government's actions were motivated by malice or that any of its actions were part of a plan to put appellant out of business.  In the absence of any evidence of bad faith, malice or conspiracy, we "remove from consideration" all such charges and allegations and proceed with our decision on the merits.

Id. at 80,815.

Even if SMA had pursued its "de facto debarment" theory in federal district court, the effort would have failed.  For example, in Chen v. United States, 854 F.2d 622 (2d. Cir. 1988), the contractor had been supplying GSA with printed forms under a number of contracts.  The GSA Inspector General initiated a criminal investigation of the contractor, and recommended his suspension during the course of the investigation.  At the same time, GSA asked the SBA to reevaluate the contractor's 8(a) eligibility.  GSA also initiated debarment proceedings against Chen, which failed to result in debarment.  These actions resulted in Chen not receiving award of a $1.8 million contract.  Id. at 623-24.

Chen alleged constructive or de facto debarment based on GSA's wrongful, malicious, and bad faith actions in failing to inform him of the purpose of the criminal investigation, by referring to SBA the matter of 8(a) eligibility, by misleading him as to the reasons for delay in award of the $1.8 million contract, and by harassing his family and making racist remarks to him and behaving in a racist manner toward his employees. During the course of GSA's conduct, Chen lost his printing plant for failure to pay rent. Id. at 624-25.

The district court ruled for the Government on summary judgment, and the second circuit upheld the ruling.  Chen, the courts reasoned, had failed to state any claims upon which monetary relief could be granted.  Id. at 625-27.  Moreover, the court observed that, even if the racial allegations could be proven, Chen had failed to establish that GSA was motivated solely by malice or that GSA's charges were so completely unfounded that malice must have been the agency's only motive.  Id. at 629.

G.  Allegations of Racial Bias Are Unproven and   Immaterial

The assertion that any Navy officials declined to process definitization of the 0173 contract modifications based on racial bias is clearly specious.  This charge is based on a witness with admitted "bitterness" toward the Navy and toward the alleged publisher of the remark (PFF 200).  The charge was made for the first time at the hearing (PFF 201).  The remark was never included in a memo purportedly made by the accuser immediately after he heard the remark, even though the accuser clearly meant to cause the Board to understand it would be in the memo if it could be found (PFFs 201-03).  Most importantly, the remark is not even alleged to have been made until December 1987 -- long after it had become apparent that SMA could not qualify for further SNAP II work under SBA rules (PFFs 202-03).


The remark has been credibly denied by a very senior official of the Navy (PFF 200).  His own memorandum, created in response to the allegation he had exhibited bias against the company, fully and credibly responds to the spurious allegations leveled against him by an officer who had repeatedly disobeyed orders from his superior commissioned officer (PFF 52-53).  Indeed, appellant declined to even call the witness who had been identified as making the racial slur to assist the trier of fact in assessing his credibility.


Resort to ludicrous arguments and specious allegations by companies who failed to obtain options is not new.  Kirk/Marland Advertising, Inc., ASBCA No. 51075, 1999 WL 427895, involved an allegation that the Government acted in bad faith in failing to exercise an option under a service contract.  The contractor contended that contracting officials behaved rudely and arrogantly.  He further ascribed a racial animus toward the contracting officer.  The Government replied that it did not exercise the option because it lacked the funds to do so.


Rejecting the claim, the Board first recalled that the standard exercise of options clause vests discretion in the Government, "employing the hortatory 'may' in paragraph (a) and the subjunctive 'if' in paragraph (b)."  The decision went on to point out that there is no basis for relief for failure to exercise an option unless the appellant can establish bad faith, abuse of discretion, or arbitrary or capricious action.  [Citing Plum Run, Inc., ASBCA Nos. 4601, et al., 9702 BCA ¶ 29,193 at 145,230; Pennyrile Plumbing, Inc., ASBCA Nos. 44555 et al., 96-1 BCA ¶ 28,044 at 140,029.]


Regarding the racial allegation, the Board concluded:

Appellant has also contended that respondent had animus towards appellant that was entirely racial in nature.  We have separately set out the instances of this assertedly racial animus appearing in [an] affidavit.  (Finding 10)  While they may raise issues regarding program administration (see id.), we cannot say that the recited instances raise triable issues here, given the "clear reasonable basis for permitting the contract to end without exercise of options."  Pennyrile Plumbing, supra, 96-1 BCA at 140,029.

Id.  Thus, even were the Board to find that the racial comment had been made, given the authorities cited above that establish it is clearly reasonable to refrain from further favorable contract action in the face of possible criminal activity, the alleged racial animus would not even raise a triable issue of fact.

H.  Promissory Estoppel Does Not Apply

     Appellant has alleged that Navy contracting and program officials promised or guaranteed SMA that the Navy would actually exercise the options under contract 0173 for fiscal years 1988 to 1991.  The Boards reconsideration opinion stated that SMAs affidavits raised issues of fact concerning a possible promissory estoppel on exercise of the options.  (PFF 89).  SMA has failed to prove promissory estoppel or, indeed, any element of the doctrine of promissory estoppel.



The requirements of proof for promissory estoppel are well established.





A party claiming an estoppel of this 





nature must prove, first, that there was 





a promise or representation made, second, 

that the promise or representation was relied upon by the party asserting the estoppel in such a manner as to change his position for the worse, and, third, that the promisees reliance was reasonable and should have been reasonably expected by the promisor.



Law Mathematics and Technology, Inc. v. 


United States, 779 F. 2d 675, 678 (Fed. Cir. 

1985).  


There is no credible evidence that the Navy made any promise or representation to SMA or anyone else that the SNAP II program would definitely be funded and continued with SMA through the exercise of the options through FY 91. At the hearing, SMA was unable to credibly provide the specifics of the alleged representations by Navy representatives.  SMA's efforts here, while creative enough to have the Board grant reconsideration, have misled the Board and brought no credit to SMA's witnesses. 

 Mr. Gibson's testimony at the hearing, like his affidavit, is not credible.  He admits his affidavit was in error that CDR Hudock made representations at a 1986 SMA Board of Directors meeting that SMA would get the future SNAP II work through the exercise of the options in the FY87 contract.  At the hearing, he stated that CDR Hudock made such statements to him in a one-on-one conversation in 1985 or 1986 or that he heard it at a Futures Conference.  CDR Hudock denies ever having such discussions with Mr. Gibson.  (PFF 11-12, 29, 65, 87).  Mr. Gibson's memory is faulty and apparently easily suggestive by SMA counsel.  It is clear that no one in the Navy had any idea what options in the FY87 contract might contain in 1985.  See PFF 14.

     Mr. Valentine's affidavit is also not credible and provides no specificity other than alleged representations at the 1987 Futures Meeting.  (PFF 88).  His statement has not been corroborated by other witnesses.  His testimony was no more illuminating.  CAPT Monash, CDR Hudock, and contracting officers Marr and Ford deny making any statements that the SNAP II program would definitely be funded and would continue with SMA through the exercise of options under the 0173 contract at least through FY91.  (PFF 13-14, 19, 29, 69-71).

     Appellant has also failed to prove detrimental reliance on any promise or representation, assuming arguendo that a promise was ever made.  To prove detrimental reliance, SMA must show that its action or forbearance resulted in a substantial change of position. 

     Dominion Bank did not extend any additional support to SMA in anticipation of the SNAP II options.  To the contrary, all of the debts owed by SMA to Dominion Bank were at all times fully collateralized, and there were virtually no unsecured loans to SMA, in September or October of 1987 or at any other time.  Moreover, Mr. Valentine purchased no extra equipment or materials for the quantities required under the SNAP II options, nor did he enter into any additional financial obligations in anticipation of the SNAP II options being exercised.  (PFF 122).

     SMA’s accounting evidence did not show that SMA’s banker provided any “increased support” to SMA for the option year.  Nor did SMA incur “substantially increased debt” or any debt at all for the option year effort.  Lastly, SMA’s evidence failed to show that it incurred any debts for “additional financial liability for production and storage facilities necessary to perform the option year effort.”  On that point, SMA needed no more “production and storage facilities” for the option year than it already then had (PFF 123).

     In stating its general acts of reliance and classic breach damages, appellant fails to provide any quantification of damages and lists only speculative claims of damage.  These speculative claims are additional profit prior to fiscal year 1988 if it had known it would not perform through fiscal year 1991; overhead SMA could not absorb because it did not get work for fiscal years 1988 through 1991; facilities, human resources and other costs that could not be charged to projects through fiscal year 1991; lost profits on performance anticipated between fiscal years 1988 to 1991; additional [unspecified] financing costs; costs associated with downsizing SMA; and the loss of value of SMA caused by loss of the SNAP II program.  (PFF 180).    



These speculative claims of damage are unsupported by any evidence.  Appellant has failed to provide any when asked.  In Law Mathematics, the contractor claimed its damages were what it might have earned if it had been able to work on the Navy contract it did not receive and that its concentration on anticipating the Navy work caused it to forbear from entering into the market for other work.  SMA has made the same claims as described above.  The court held:





However, LMT failed to introduce any





evidence of anticipated profits on the Navy 




contract or any evidence that it had plans





to enter the market for other contracts.





Such a speculative claim of damage does not 




amount to a substantial change of position




so as to prove detrimental reliance within 




the meaning of the doctrine of promissory 




estoppel. 





Law Mathematics, supra, at 679. 



In these appeals SMA, like LMT, has failed to produce any evidence of anticipated profits, plans to enter the market for other contracts, or any evidence to support its speculative claims described above.  SMA has failed to prove detrimental reliance and has not provided any basis in factual support for such speculative claims.



SMA also fails to meet the third element of promissory estoppel for reasonable reliance.  SMA has not offered any credible proof that Navy officials made the alleged representations.  SMA had held Navy and other contracts at least since 1982 and certainly had the ability to understand the specific limitation of funding and contract approval requirements as well as contracting authority.  (PFF 75).



SMA has not established that any SPAWAR contracting officer made binding representations under the 0173 contact.  SMA must prove that a Government official having the requisite contracting authority to bind the Government made the representations.  Federal Crop Insurance Corp. v. Merrill, 332 U.S. 380 (1947).  It has failed to do so.  (PFF 67, 69).  SMA's Mr. Sweeley was a sophisticated government contract negotiator with knowledge of program official and contracting officer authority.  (PFF 65, 75).  Additionally, contracting officials had repeatedly warned SMA about only taking direction from a contracting officer.  (PFF 72, 74).  In summary, none of the estoppel elements are present in these appeals.



Scrutiny of the affidavits offered by SMA and testimony at the hearing can only lead to the conclusion that SMAs allegations are not credible.  As the affidavits were the sole basis for the Board believing that material issues of fact may exist as to a possible promissory estoppel, the Board should reject these affidavits and affirm its Opinion of 3 March 1997.  


  I.  The Board Lacks Juridiction

Under the Contract Disputes Act, all claims by a contractor against the Government must be in writing and submitted to the contracting officer for decision before this Board can take jurisdiction over an appeal. 41 U.S.C.  605(a). Without a contracting officer's decision, the Board has no jurisdiction.  Ball, Ball & Brossamer v. United States, 878 F.2d 1426 (Fed. Cir. 1984); Phoenix Petroleum Company, ASBCA Nos. 42763 et al, 94-1 BCA 26,461.


SMA has two certified claims which are the subject of these appeals.  (PFF 72, 75).  The second certified claim for breach of contract adopted with minor changes the damages portion of the original claim based on the REA.  The DCAA audits in these appeals have been based on the quantum presented in the REA claim.  Both claims seek damages under the 1987 production contract for the extended period of time it took for appellant to complete the 1987 fiscal year requirements.


In its "damages report" of 11 May 1998, SMA has for the first time served notice that the damages it is seeking are different than those in the two certified claims.  (PFF 85).  As described  above, appellant is now pursuing a claim for classic breach damages which are not included in the REA.  These damages include additional profit prior to fiscal year 1988 if it had known it would not perform through fiscal year 1991; overhead SMA could not absorb because it did not get work for fiscal years 1988 through 1991; facilities, human resources and other costs that could not be charged to projects through fiscal year 1991; lost profits on performance anticipated between fiscal years 1988 to 1991; additional [unspecified] financing costs; costs associated with downsizing SMA; and the loss of value of SMA caused by loss of the SNAP II program.



This new claim is not just a new legal theory based upon the same set of operative facts stated in the REA.  This claim for damages in fiscal years 1988 through 1991 or additional profit prior to 1988 is not a part of SMAs earlier certified claims and has never been presented to the contracting officer.  As the factual basis for this claim was not presented and not considered in either of the prior final decisions, the Board lacks jurisdiction to hear this claim first raised in the "damages report".  This claim should be dismissed.

J. FINANCIAL AND QUANTUM EVIDENCE FAIL TO SUPPORT APPELLANT

Claims that late payments or refusals to pay operate as a defense to a termination to default are analogous to appellant's complaints here.  In Cage Company of Abilene, Inc., ASBCA No. 25050, 84-2 BCA ¶ 17,293, the contractor claimed the Air Force wrongfully offset a debt against its contract, thereby causing its bank to refuse to extend it further funding.  Id. at 86,141.  In rejecting such a claim, the Board relied primarily on the finding that the offset of the monies by the Air Force was not the primary or dominant cause of the determination of the bank to cease funding the contract.  Id.  


The record here amply demonstrates that SMA's so-called "self-funding" over relatively short periods could not possibly have accounted for its massive accumulation of debt (e.g., PFFs 100-03, 105-06, 109-113, 117, 124-25, 128, 132, 134-39, 141, 176, 179).  Moreover, even if SMA had obtained all the option work without any diminution of funding, such work would have reduced SMA's debt by only a fraction (assuming SMA would even have profited from the work) (PFF 176).


Much of appellant's cash flow difficulty could be traced to SMA's constant failure to timely submit information to facilitate issuance of final cost incurred audits under contracts 6101 and 6223 (e.g., PFF 102).  Moreover, Mr. Valentine's practice of "borrowing" millions from the company certainly could not have helped its already undercapitalized condition (PFFs 107, 125, 138).


Contrary to the affidavits submitted in support of appellant's successful motion for reconsideration, there is absolutely no credible evidence in the record that SMA borrowed any money in reliance upon any promises that the 0713 contract options would be exercised (PFFs 115, 118, 119, 123, 125, 127, 131).  SMA's loans were at all times fully collateralized (PFFs 120, 122).


There is no credible evidence that SMA's continuing failure to timely pay its vendors was the responsibility of the Navy (PFFs 95, 98, 100, 102, 109, 111, 113, 136).  There is likewise no evidence SMA could have satisfied its vendor debt even if the 0173 options had been exercised (e.g., PFF 176).  

K.  Appellant's Claim Lacks Credibility and Support

Appellant has constantly revised its claims in this matter, both prior to and during the trial (see, e.g., PFFs 181, 186).  Appellant's practice of submitting constantly changing claims is by no means unprecedented.  Such a practice obviously detracts from the credibility of the claim.


These appeals are reminiscent of Lecher Construction Co., ASBCA No. 35543, 88-2 BCA ¶ 20,695.  There, the appellant submitted several variations of the claim both prior to and during the hearing.  The evidence showed that at least part of the time when its workers were performing change order work, they were also doing other work unrelated to the claim.  Time cards submitted in support of the claim conflicted with the evidence that the workers were not fully dedicated to the claim work.  As a result, the Board found them unreliable and untrustworthy.  The contractor also included in the claim meals that had no relation to the contract.  Id. at 104,586-86.  On the basis of an assessment of the entire record, the Board found the appellant's evidence so unreliable and untrustworthy as to make it insufficient to form a basis for determining any specific amount due to the appellant.  The Board concluded:

[A]ppellant must establish both the reasonableness of its costs claimed and their causal connection to the [matter] on which the claim is based.  S.W. Electronics & Manufacturing Corp., ASBCA Nos. 20698, 20860, 77-2 BCA ¶ 12,631, aff'd, 228 Ct.Cl. 333, 655 F.2d 1078 (1981).  In this appeal, appellant has failed in both of these requirements.  Appellant has, in many instances, overstated its claim and has attempted to double charge the Government on some items.

Id. at 104,588.  See also B&M Roofing and Painting Co., ASBCA No. 44323, 93-1 BCA ¶ 25,504 at 127,031 (no credible allegation of claimed costs in books and records, inadequate accounting records, and failure to discretely identify hours attributable to claimed tasks renders quantum evidence unreliable).


Appellant's claimed travel and legal expenses are based almost entirely on estimates (PFFs 172, 175).  As such they are similar to those rejected in J.W. Bateson Co., ASBCA No. 22337, 78-2 BCA ¶ 13,523, mot. recon. denied, 79-1 BCA ¶ 13,658. There, the chief executive of the company claimed he normally would have spent only 5% of his time on the contract, but spent 20% because of Government caused problems. He stated that he determined the salary and travel expenses by meeting with auditors, totaling the costs, and estimating that 40% of the costs were attributable to the claim.  The company controller testified that the amount of time spent on the contract was 'based on knowledge of the circumstances by the parties involved.'  Id. at 66,265-66.  The appellant produced no vouchers, tickets, receipts, invoices, time logs, or any other independent, verifiable evidence to substantiate the expenses.  Id. at 66,266.  Rejecting the claim entirely, the Board opined:

No matter how carelessly books and records are maintained or moved from place to place, reason and common sense decree that the records that relate to an unsettled claim will be retained.

The evidence for extraordinary costs, based wholly on estimates, was general and imprecise and consequently of no probative value.  The testimony merely gave several variations of the latest claim made by Fidelity . . ..  The record presented on this claim item is insufficient to allow even a jury verdict approximation . . ..

Id.

The Board in J.W. Bateson also rejected arguments to the effect that the Government should pay interest because the contractor was forced to use additional capital in accordance with "extraordinary cost expenses."  Id. at 66,269.  In addition, the contractor alleged its failure to obtain other contracts should be attributed to the Government because Government action somehow impacted its bonding capacity, loss of vendor credit lines, and loss of bank credit:  "This argument is specious because we cannot equate a bid to a contract and it ignores a basic rule of law that he who asserts a cause of action carries the burden of proof . . .."  Id. at 66,270.  


DCAA requested supporting information for appellant's claim that appellant could or would not supply (PFFs 195, 196, 199).  Respondent's expert also found the claim sorely lacking in supporting documentation (PFFs 182, 183, 184, 186, 188, 189, 190).   Contemporaneous records did not agree in some respects with the recollections of appellant's witnesses (PFFs 172-174,  182).  In other cases, such as severance payments, appellant has failed to show all the amounts claimed were actually paid, and has claimed payments for persons hired after the so-called "breach" (PFF 186).   Appellant has abjectly failed to explain the "loans" obtained by Mr. Valentine from the company, which at a minimum exacerbated the debt that SMA relies so heavily on in attempting to perfect its claim (PFFs 125, 138).  All such factors militate against award of damages to a claimant.  Mil-Spec Contractors, Inc., ASBCA No. 29963, 89-1 BCA ¶ 21,205.


Appellant's claim is replete with ephemeral damages and estimates.  Even if one were to assume entitlement on the various categories of the claim, it would be necessary to resort to a "jury verdict" approach to definitize quantum.  For example, the lost profits claim is based on the assumption that SMA would have negotiated a higher percentage of profit on the base year 0173 contract had it known it would not receive the option work.  Yet, SMA could produce no documentary history showing actual negotiation of higher profits in comparable situations.  


L.
Appellant May Not Recover Speculative Damages


The lost profits on the options is, of course, entirely speculative, as it ignores the vagaries of government procurement and assumes SMA would receive all option work at the full amounts (see, e.g., PFF 183).  While it is true that program officials were consistently optimistic about the program's future, it remains axiomatic that no amount of wishing and hoping will translate speculation into cash.


Similarly, as the DCAA confirmed, SMA's claimed generalized allegations that it purchased capital equipment and incurred lease costs (even though no such costs are included in its claim) in hope of receiving the option work could not be documented (PFFs 164, 188).  They are also speculative for the same reasons as are the lost profits (PFFs 182-92).


SMA's alleged costs in preparing and negotiating the option prices are also based largely on estimates, as are the costs expended in pursuing the lost option work (PFFs 168, 169, 170, 172).  While Mr. Peters attempted to determine, ten years after the fact, which of his bills related to pursuit of the options and which did not, that is not an acceptable substitution for maintenance and segregation of contemporaneous cost records.


The so-called unabsorbed overhead costs are calculated using a modification of a method which, even if in use today (which it is not), would not even apply to this situation.  The Government's expert's report made that point quite clear (PFF 185).  As a result, these costs are also speculative.


In light of the paucity and unreliable nature of the quantum evidence presented by appellant, respondent submits SMA has failed to meet the prerequisites of resort even to the "jury verdict" method; namely, (1) that clear proof of injury exists; (2) that there is no more reliable method for computing damages; and (3) that the evidence is sufficient for a court to make a fair and reasonable approximation of the damages.  WRB Corporation v. United States, 183 Ct.Cl. 409, 425 (1968).  It is also firmly established that the amount of recovery may only be approximated where the "claimant can demonstrate a justifiable inability to substantiate the amount of his resultant injury by direct and specific proof."  Dawco Construction, Inc. v. United States, 930 F.2d 872, 881 (Fed. Cir. 1991)
, (emphasis in original, citing Joseph Pickard's Sons Co. v. United States, 532 F.2d 739, 742, 209 Ct.Cl. 643 (1976)).

M.
Alleged Loss of Records Does Not Change the Burden of Proof


Appellant's general, unsubstantiated, and conflicting complaints to the effect that criminal investigators or DCAA personnel somehow stole the documents, that they were lost in a move, or that a landlord seized them do not, in respondent's view, establish a justifiable inability of SMA to substantiate its costs (PFFs 197-199).  Appellant is still in business (PFF 178-79).  As the Board observed in J.W. Bateson, supra, no matter how carelessly records are maintained and no matter how many times a company moves, there is simply no excuse for not retaining substantiating cost records on an unsettled claim.

N.  The Business Destruction Claim is Unproven and   Unsupported


Perhaps the most inventive aspect of appellant's claim, although as indicated above respondent views it as stricken for lack of evidence, is the "diminution of business value" element (PFFs 142-61).  As is the case with most all elements of appellant's claims, to prevail on this effort requires proof of bad faith.


Marine Construction & Dredging, Inc., ASBCA Nos. 38412 et al., 95-1 BCA ¶ 27,286, although a termination for default case, involved allegations that the Government engaged in wrongful conduct in the award, administration, and default of the contract.  The appellant claimed unabsorbed overhead, profit, interest on loans, and lost profits on other potential jobs due to loss of bonding and financial capacity.  As with SMA, the claim extended to the cumulative effect of the Government's conduct.  


First, the Board observed that to the extent the claim sought damages for alleged interference with business relationships or for defamation, such damages would be for tortious conduct which is beyond the jurisdiction of the Board (citing Liquid Carbonic, ASBCA No. 39645, 91-2 BCA ¶ 24,040).  Additionally, the Board reminded the appellant that to prove such a claim requires "well-nigh irrefragable proof" of bad faith -- even though the Board found the contract's administration had been "seriously flawed."  Finally, the Marine Construction & Dredging panel concluded that the loss of appellant's business would have been too remote and speculative to be recoverable, as other matters such as turmoil in the bond market could also have caused its failure (citing Prudential Insurance Co. of America v. United States, 801 F.2d 1295 (Fed. Cir. 1986), cert. denied, 479 U.S. 1086 (1987); Northern Helex Co. v. United States, 524 F.2d 707 (Cl. Ct. 1975), cert. denied, 417 U.S. 866 (1976)).    


In any event, this aspect of appellant's claim has been thoroughly discredited by both respondent's expert and by DCAA (PFFs 161, 193).  Given Jones's admission that his analysis relied exclusively on corporate tax return data, there is no evidence to support this element of the claim (PFF 148).


General complaints of the nature asserted by appellant here as the central backdrop to its claims have been repeatedly rejected by the Board.  In McDonald Welding & Machine Co., ASBCA No. 36284, 94-3 BCA ¶ 27,181, the contractor complained it had essentially been forced out of business by (1) the Government's "practices and tactics" regarding progress payments, resulting in inability to fund further performance; (2) issuance of numerous change orders  and delayed testing of first articles; and (3) the refusal to consider substantial claims for cost increases arising from the Government's acts and omissions.  Id. at 135,447.  Rejecting the arguments, the Board found, among other things, that the appellant's difficulties were attributable to its longstanding unbalanced financial condition.  Id. at 135,449.

IV.
CONCLUSION


For the reasons stated above, the Board should dismiss and/or deny the appeals and find there is no basis for an equitable adjustment.
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� This section is included only out of an abundance of caution.  It is respondent's understanding that, because the SMA corporate tax returns were withdrawn by appellant, the returns, along with Jones's testimony and report (to the extent they rely upon the returns) have been stricken.  Accordingly, respondent contends the record is devoid of any credible evidence of destruction or diminution of value related to SMA.  See Tr. 11/29-33.


� DCAA questioned all hours claimed for negotiation relating to Sweeley, Skeeter, Cottingham, Czerwinski, and Batten because the claimed hours were estimates and because SMA could provide no documentation showing distribution of labor charges (direct vs. indirect) for the employees (R4, tab 3030 at 14-16).


�  To evaluate the Arthur Andersen claim, the Navy retained Peter A. McDonald of KPMG LLP as an expert witness.  Mr. McDonald is an attorney and a certified public accountant who has authored numerous articles on government cost accounting topics, as well as two textbooks for the George Washington University Government Contracts Program.  He has served as an expert witness on government cost accounting issues in a number of cases, both for and against the U.S. Government  (see exhs. G-3, G-4; Tr. 13/185-87). 





� To the extent appellant did include lists of terminated employees into the record, such data only added to the confusion.  For example, one of the lists includes numerous individuals hired after the date of the alleged breach (R4, tab 1607).


� The rule reads:  "(d)  When mandatory:  A court shall take judicial notice if requested by a party and supplied with the necessary information."


� Overruled on other grounds, Reflectone, Inc. v. Dalton, 60 F.3d 1433, rehearing denied, (Fed. Cir. 1995)
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