BEFORE THE

ARMED SERVICES BOARD OF CONTRACT APPEALS

FALLS CHURCH, VIRGINIA

Appeal of



            )

            )

TAISEI ROTEC CORPORATION        )   ASBCA  No. 50669
                                                                           

            )

Under Contract No. N62836-94-B-2545) 

PRE-HEARING BRIEF

I.  INTRODUCTION


In accordance with Board Rule 9 and the Board’s Order of 22 January 1999, Respondent files this pre-hearing brief.  During the trial scheduled to commence in Japan on 5 April 199, Respondent expects to prove the facts set forth below.

II.  PROPOSED FINDINGS OF FACT

1. On 27 September 1995, the Taisei Rotec Corporation (Appellant) and the Naval Facilities Command, Okinawa (Respondent) entered into a fixed-price contract, No. N62836-94-B-2545, (the contract) for the repair and maintenance of hangar doors located at building 539, Marine Corps Air Station (MCAS), Futenma, Japan.  Rule 4, Tab 1.  

2. The Marines utilized this hangar to repair and maintain helicopters. 

3. The period of performance for the contract was mid January 1996 through 9 April 1996.  Rule 4, Tab 1.

4. On 2 April 1996, by modification P00001, the contract’s completion date was extended from 9 April 1996 to 24 August 1996.  Gov. Ex. 1.

5. On 8 January 1997, by modification P00002, the contract’s completion date was again extended from 24 August 1996 to 15 February 1997.  Gov. Ex. 2. 

6. The contract incorporated by reference the FAR 52.236-7 PERMITS AND RESPONSIBILITIES clause, which provided in pertinent part:  “[t]he contractor shall … be responsible for all damages to persons or property that occur as a result of the Contractor’s fault or negligence.”  Gov. Ex. 3.    

7. The contract incorporated by reference the FAR 52.246-12, INSPECTION OF CONSTRUCTION CLAUSE which provided, in pertinent part, “[t]he Contractor shall maintain an adequate inspection system and perform such inspections as will ensure that the work performed under the contract conforms to the contract requirements … All work … is subject to Government inspection … to ensure strict compliance with the terms of the contract.  … Government inspections and tests are for the sole benefit of the Government and do not … [r]elieve the Contractor of responsibility for providing adequate quality control measures … [t]he presence or absence of a Government inspector does not relieve the Contractor from any contract requirement.  Gov. Ex. 3.  

8. The contract incorporated by reference the FAR 52.236-13 ACCIDENT PREVENTION clause which provided, in pertinent part, that the “Contractor shall provide and maintain work environments and procedures which will (1) safeguard … Government personnel [and] property.”    Gov. Ex. 3.  

9. The Accident Prevention clause states that the contractor shall “provide appropriate safety barricades, signs” and “[c]omply with … 29 C.F.R. §1926” (Occupational, Safety and Health Administration Standards] and “EM 385-1-1”  (the U.S. Army Corps of Engineers Safety and Health Requirements Manual) and to include a copy of the Accident Prevention clause “in all subcontracts.”  Gov. Ex. 3.

10.  The contract incorporated by reference the FAR 52.249-10 DEFAULT  clause which provided, in pertinent part, “The contractor’s right to proceed shall not be terminated nor the contractor charged with damages under this clause, if – (1) the delay in completing the work arises from unforeseeable causes beyond the control and without the fault or negligence of the contractor.  Examples of such causes include (I) acts of God … unusually severe weather … .”   Gov. Ex. 3. 

11.  Section 01010 page 3, 1.8 of the contract states that “the failure of the Government in one or more instances to insist upon strict performance to terms of the contract … shall not be construed as a waiver or relinquishment of the right to assert or rely upon such terms … on future occasion.”  Rule 4, Tab 1.  

12.  Section 01010, page 8, 1.19 of the contract states that “[p]refectural license will be required for … Scaffolding …. Contractor … .”   Rule 4, Tab 1.

13.  Section 01010, page 11, 2.2a(1) of the contract states that, at “the pre-construction conference, the Contractor and his subcontractors will be required to submit for review and discussion a written safety plan.”  Rule 4, Tab 1.

14.  Section 01010, page 12, 2.2 b, of the contract states, in pertinent part:  “Scaffolding: Provide scaffolds in accordance with OSHA 29 C.F.R. 1926 and the U.S. Army Corps of Engineers Safety and Health Requirements Manual EM 385-1.”  Rule 4, Tab 1.  

15.  OSHA 29 C.F.R. §1926.451(a)(7) provides, in pertinent part: “Scaffolds and their components shall be capable of supporting without failure at least 4 times the maximum intended load.”  Rule 4, tab 23. 

16.  OSHA 29 C.F.R. §1926.451(a)(15) provides, in pertinent part:  ”The poles, legs, or uprights of scaffolds shall be plumb, and securely and rigidly braced to prevent swaying and displacement.” Rule 4, tab 23.  

17.  OSHA 29 C.F.R. §1926.451(d)(1) provides, in pertinent part: “Metal tubular frame scaffolds, including accessories such as braces, brackets, trusses, screw legs, ladders, etc., shall be designed, constructed and erected to safely support four times the maximum rated load.” Rule 4, tab 23.

18.  OSHA 29 C.F.R. §1926.451(d)(3) provides, in pertinent part: “Scaffolds shall be properly braced by cross bracing or diagonal braces, or both, for securing vertical members together laterally, and the cross braces shall be of such length as will automatically square and aline vertical members so that the erected scaffold is always plumb, square and rigid.  All brace connection shall be made secure.” Rule 4, tab 23.

19.  OSHA 29 C.F.R. §1926.451(d)(7) provides, in pertinent part:  “to prevent movement, the scaffold shall be secured to the building or structure at intervals not to exceed 30 feet horizontally and 26 feet vertically.” Rule 4, tab 23.

20.   EM 385–1-1, 22B.01a provides, in pertinent part: “Scaffolds and their components shall be capable of supporting without failure at least 4 times the maximum anticipated load.”  Rule 4, tab 22. 

21.  EM 385–1-1, 22B.03 provides, in pertinent part: “Scaffolds shall be plumb and level.”  Rule 4, Tab 22.

22. EM 385–1-1, 22B.09 provides, in pertinent part: “When the scaffold height exceeds four times the minimum scaffold base dimension (and including the width added by outriggers, if used), the scaffold shall be secured to the wall or structure.  Rule 4, Tab 22.

23. EM 385–1-1, 22C.05(b) provides, in pertinent part: “Scaffolds shall be properly braced by cross, horizontal, or diagonal braces, or combination thereof, to secure vertical members together laterally, and the cross braces shall be of such length as will automatically square and align vertical members so that the erected scaffold is always plumbs square and rigid.  All brace connection shall be made secure.  Rule 4, Tab 22. 

24.   Section 01.A.09 of EM 385 1-1 also states that “[p]rior to beginning each major phase of work, an activity hazard analysis shall be prepared by the contractor performing that work.”  Gov. Ex. 4.    

25.   Figure 1-1 of EM 385 1-1 is the Hazard Analysis form on which the result of the hazard analysis performed by the contractor are to be recorded.   Gov. Ex.  4.   

26.  Section 01010, page 12, 2.2 , of the contract states, in pertinent part: “Prior to commencing removal of existing paint, cleaning of corroded hangar doors and rails … provide temporary enclosures as specified in Section 01560, ‘Temporary Controls” in order to prevent the escape of removed paint, rust, and sprayed paint and dust caused by surface preparation.”  Rule 4, Tab 1.       

27.   Section 01010, page 13, 2.5, provides, in pertinent part:  “In order to protect U.S. Government property, the following action will be taken upon declaration of … high wind warnings … High Wind Warning: When wind gust of 30 knots per hour or greater are forecasted, the contractor may be required to accomplish general cleanup in accordance with paragraph 1 above; to bundle and securely tie or securely cover and weight small wooden items, to remove and secure wooden barricades and to remove loose materila s from roofs and other high protected areas.”  Rule 4, Tab 1.

28.   Section 01011, page 6, 1.8, provides, in pertinent part, “[t]he contractor shall furnish the services of an interpreter on the job … [h]is services must be available at all times during working hours … .” Rule 4, Tab 1

29. Section 010111, page 8,  2.3.3.1 provides, in pertinent part, “[w]ork is in an existing building which is occupied.” Rule 4, Tab 1.

30.   Section 01400, page 8, 1.13.1 provides , in pertinent part, “[e]ach Contractor Quality Control Report shall contain the following statement: “On behalf of the Contractor  … I certify that the equipment and material used and work performed during the reporting period is in compliance with the contract … specifications … ” Rule 4, Tab 1.

31.   Section 01400, page 9, 1.14.1. provides in pertinent part, Contractor Production Reports are to be prepared, signed and dated by the project superintendent and shall contain the following information … [I]ndicate that safety requirements have been met including the results on the following … was scaffold work done .. (If YES attach a statement or checklist showing inspection performed) … [I]nclude a “remarks section in this report will contain … information including … safety hazards encountered … . Rule 4, Tab 1.

32.  Section 01400, page 10, 1.14.2, provides in pertinent part, for the submission of a certified contractor quality control report “for each day that work is performed …  Contractor Quality Control Reports are to be prepared, signed and dated by the QC Manager … and shall contain the following information … the … specifications have been reviewed … [and the] Contractor Quality Control Report certification.” Rule 4, Tab 1. 

33.   Section 01560, page 3, 1.5, provides, the contractor to submit a “safety program, including Accident Prevention Plan for review … The program shall include … 29 C.F.R, 1926 … EM-385-1-1 and Contract Clause FAR 52-236-1, Accident Prevention.” Rule 4, Tab 1.

34. On 18 October 1995, the parties held a pre-construction conference.  Rule 4, Tab 2.  

35.   Among others, Larry Davis, attended the conference.  He was the Assistant Resident Officer in Charge of Construction, the Assistant Resident Engineer in Charge of Construction and the Administrative Contracting Officer.  Rule 4, Tab 2.

36.   Yoshio Yorimitsu, Appellant’s project manager, attended the conference, as did Akiko Clifford, Appellant’s coordinator and interpreter.  Rule 4, Tabs 2 and 3. 

37.   The minutes list Mr. Horikawa as Appellant’s Project Superintendent. Rule 4, Tab 2.  

38.   The minutes also list Mr. Nakasone as the Safety Representative. Rule 4, Tab 2.

39.   The cover letter to the pre-construction conference minutes (minutes) state that the purpose of the meeting was to “achieve a clear and mutual understanding of all contract requirements” and to “identify and resolve potential problems.”  Rule 4, Tab 2.

40.   After the meeting, the contractor was provided with a copy of the minutes.

41.   The contractor took no exception to the minutes.   

42.   The minutes of the meeting list Mr. Toho as Respondent’s construction representative.  Rule 4, Tab 2.   

43.   The minutes of that meeting state that the “anticipated start date for site work is mid January 199[6].”  Rule 4, tab 2.  

44.   The minutes state that the “[n]ormal work hours for this contract are 0730 to 1800, Monday through Saturday.  Rule 4, Tab 2.    

45.   The minutes state that the “contractor is responsible for any damage to Government equipment caused by his personnel or equipment.”   Yorimitsu dep. at 70.  Rule 4, tab 2.

46.   The minutes state that the contractor shall ensure he maintains sufficient clearance from Government equipment to avoid any damage.  Rule 4, Tab 2.

47.   The minutes state that the contractor should schedule the work so that at least one half of the entire hangar door opening is clear at any and all times ….” Rule 4, Tab 2.    

48.   The minutes state that the contractor shall “[f]ollow General Note #3 of the drawings and the applicable specifications concerning temporary enclosures required during sandblasting. Rule 4, Tab 2.  

49.   The minutes state that the contractor shall erect barricades to keep personnel outside the work area, and specifically, outside any area that could be in the path of a falling door.  Since numerous Marines will be walking and working in that area, and much equipment will be operating in the vicinity of the work site, it is very important that barricades be positioned far enough from the work site to prevent injury or damage. Rule 4, Tab 2.  

50.   The minutes state that the “Government will be able to use most of the hangar during construction.  Even though contractor may be working doors on one half of the hangar, the majority of the area behind those doors will be available for use by the Government.” Rule 4, Tab 2. 

51.  The minutes state that the contractor is to coordinate all activity within the hangar and the work sequence with the Maintenance Control Division in Room 108 within the hangar. Rule 4, Tab 2. 

52.   The minutes state that the “Contractor must be able to close all hangar doors within 12 hours of notification to do such by the ROICC office in the event of approaching typhoon or heavy winds.” Rule 4, Tab 2.  

53.   The minutes state that the “jobsite superintendent must be designated in writing and must be present at the jobsite at all times during construction work.  The letter of designation shall delineate his/her authority and responsibilities.  The jobsite superintendent shall be conversant in English.”  Rule 4, Tab 2.    

54.   The minutes state that Respondent’s “concern for safety cannot be overstressed.  The contract requires that all personnel on the job site abide by the rules set forth in the Army Corps of Engineers Safety Manual (EM-385-1-1) of 1992.  If you are a new contractor, we will provide you with a copy of the latest translated version of the manual that we have.” Rule 4, Tab 2.

55.  Appellant had entered into contracts with Respondent before the contract that is the subject of this Appeal and was, therefore, not a new contractor.  Yoritmitsu dep. at 78-79.

56.    Most of Appellant’s employees lived and worked in Okinawa.  Gov. Ex. 5.

57.   The minutes state that “[a] contractor safety representative is required to be identified in writing and to be on the jobsite … .”  Rule 4, Tab 2. 

58.   The minutes state that “[a] written safety plan must be submitted and approved before work can start on the site.  The plan must cover Typhoon plans and a Job Activity Hazard Analysis.  The plan must comply with EM 385 1-1 … .  Rule 4, Tab 2.

59.  The minutes state that the contractor is responsible for quality control (QC) of his work. We believe that the Contractor’s QC system with appropriate inspections to be the key to a successful project and expect you to make it one of your highest priorities.  Please review section 01400 of the specifications and submit a quality control plan.”  Rule 4, Tab 2.    

60. Consistent with the contract’s requirement and the pre-construction meeting minutes, on 18 October 1995, Appellant submitted its Safety Plan, signed by it project manager, Mr. Yorimitsu.  Rule 4, tab 3

61.   In the plan, Appellant stated that its purpose was to “prevent damage to properties.” Rule 4, Tab 3.    

62.   In the plan, Appellant stated that the “project manager will have full responsibility … in the enforcement of the safety requirements.” Rule 4, Tab 3. 

63.   In the plan, Appellant stated that the “safety engineer in [sic] responsible for enforcing safety requirements … he will make daily inspection [sic] … and report any deficiencies.” Rule 4, Tab 3. 

64.   In the plan, Appellant stated that ‘[e]ach foreman is responsible for the indoctrination of his workers to the safety requirements.” Rule 4, Tab 3. 

65.   In the plan, Appellant stated that [t]he general provisions of the contract titled “accident Prevention” will be contained in all proposed subcontracts.  This will bind the subcontractors to the requirements of the safety manual EM-385-1-1 to be furnished to the subcontractors.” Rule 4, Tab 3. 

66.   In the plan, Appellant stated that “[w]arning signs will be posted where potential danger or hazard exists.  These signs will be removed only after the danger no longer exists.  All entry points will be provided with warning signs.” Rule 4, Tab 3. 

67.   In the plan, Appellant stated that “[a]ll engineers, supervisors and foreman will thoroughly familiarize themselves with the requirements of the safety manual before work is started in order that they may in turn pass on the knowledge to all workers at the site.” Rule 4, Tab 3. 

68.   In the plan, Appellant included a section entitled Typhoonization. Rule 4, Tab 3. 

69.  That section stated, in pertinent part:

(1) When TCCOR-3 is declared, a general clean up of the job site will be made.  All loose materials will be taken away from the job site.

(2) Immediately following TCCOR-2, all work will cease and general clean up will continue.  When conditions warrant, immediate action will be taken to typhoonize the work area with the following procedures:

(a) Tie down equipment.

                    (b) Secure job site with special attention to … scaffoldings … Rule 4, Tab 3. 

70.  TCCOR stands for Tropical Cyclone Conditions of Readiness.  Gov. Ex. 6.   

71.   TCCOR 3 is defined as “Hazardous winds of 50 knots or greater are possible within 48 hours. Gov. Ex. 6.   

72.   TCCOR 2 is defined as Hazardous winds of 50 knots or greater are anticipated within 24 hours. Gov. Ex. 6.   

73.   The plan lists Nobutaka Abe as the Chief Superintendent.  It also states that he will be the “safety representative” with the “authority” to “eliminate imminent danger [sic] conditions.” Rule 4, Tab 3. 

74.   The plan states that Tatsuhide Sakima will be the on-site safety representative.” Rule 4, Tab 3. 

75.   The plan lists Akiko Clifford as “Coordinator.” Rule 4, Tab 3. 

76.   The plan states that “[s]upervisors and foremen shall make their inspections daily and check whole working are to ensure that precautionary measures are taken and properly secured from possible accident.  The results of the safety inspection will be noted in the daily reports.  All deficiencies will be corrected and re-inspected and noted in the daily report. Rule 4, Tab 3. 

77.  Also, on 18 October 1995, Respondent stated in a letter to Appellant that its “Safety Plan is approved in accordance with contract clause ACCIDENT PREVENTION, subject to compliance with detailed requirement of Corps of Engineers Safety Manual.”  Rule 4, tab 4.

78.   Respondent’s approval also stated that Appellant “must complete and submit a Hazard Analysis for approval prior to the work beginning on each phase of work.”  Rule 4, Tab 4.  

79.   Respondent’s approval further stated that “[t]he responsibility for providing safe controls for the protection of the life and health of employees and other persons, the prevention of damage to property material, supplies and equipment … rests with the prime contractor.”  Rule 4, Tab 4.

80.   On or about 20 October 1995, Appellant entered into a subcontract with a company called Kawamitsu Painting (Kawamitsu), pursuant to which Kawamitsu was to sandblast and paint the hangar doors as required under the contract.  Gov. Ex. 7.

81.   Contrary to the terms of the contract, the subcontract between Appellant and Kawamitsu does not contain the Accident Prevention clause, which required compliance with 29 CFR 1926 and with EM 3851-1.  Gov. Ex. 7. 

82.   Appellant never informed Kawamistu at any time that the scaffolding had to comply with any of the requirements in the prime contract governing the erection of the scaffolding -- 29 CFR, Part 1926, Scaffolding, EM 385 1-1-.  Kawamitsu dep. at 23.

83.   On a date unknown, Kawamitsu entered into an oral agreement with another company called Marukazu, pursuant to which Marukazu was to erect scaffolding upon which the Kawamitsu employees could stand when sand blasting and painting.  Kawamitsu dep. at 19.     

84.   Kawamitsu never provided a copy of EM 385 1-1 to Marakazu.  Gov. Ex. 8. 

85.   Kawamitsu never told Marukazu at any time that the scaffolding had to comply with any of the requirements in the prime contract governing the erection of the scaffolding -- 29 CFR, Part 1926, Scaffolding, EM3-85 or ANSI.  Kawamitsu dep. at 24.

86.   Everything concerning the scaffolding was left up to Marukazu.  Kawamitsu dep. at 21

87.   Consistent with the agreement that Appellant would work on only one-half of the doors at a time, on or about 18 January 1996, Appellant started work on the southern half of the hangar doors.  Gov. ex. 9 at 1.    

88.   This left unobstructed the northern half of the hangar, allowing the Marines to move helicopters in and out of the hangar.    

89.   On 18 January 1996, the Marukazu employees began erecting scaffolding on the southern half the hangar, on either side of a closed hangar door. Gov. ex. 9 at 1.   

90.   On 24 January 1996, Appellant discussed it “work plan” with SSGT Kipi, noting in the report for that day that, “[b]ecuase of sandblasting door, they are going to have to move helicopter from location.”  Gov Ex. 9 at 6.

91.   By 24 January 1996, the Marukazu employees finished erecting the  scaffolding, attaching it to either side of the closed door for support.  Gove Ex. 9.

92.   In the production report dated 25 January 1996, Appellant wrote: [t]here is ceremony tomorrow from 14:00 to ? so after the ceremony they are going to remove helicopter to another location.”   Gov. Ex. 9 at 7.

93.   Consistent with the contract’s requirements, from 25 - 26 January 1996, Appellant wrapped the scaffolding with netting to prevent dust and sand from spreading throughout the hangar.   Gov. Ex 9 at 7-8.   

94. The average wind speed at Futenma for the month of January is 7 knots.  Rule 4, Tab 19.

95. The average speed of wind gusts at Futenma for the month of January is 47 knots.  Rule 4, Tab 19

96.   From roughly 29 January 1996 through the end of March 1996, Appellant sand blasted and painted the hangar doors.  Gov. Ex. 9 at 10-12.    Gov Ex. 10.

97.  The average wind speed at Futenma for the month of February is 8 knots.  Rule 4, Tab 19.

98. The average speed of wind gusts at Futenma for the month of February  is 47 knots.  Rule 4, Tab 19.

99. The average wind speed at Futenma for the month of March is 10 knots.  Rule 4, Tab 19.

100. The average speed of wind gusts at Futenma for the month of March is 45 knots.  Rule 4, Tab 19.

101. The Contractor Production Report dated 1 February 1996 states “Install barricade outside of hangar door.”  Gov. Ex. 9 at 1.  

102. On 4 March 1996, Mr. Yorimitsu stopped signing the Government Quality Assurance Report as Quality Control Manager.  Gov. Ex. 9 at  

103. On 4 March 1996, Mr. Yorimitsu started to sign the Contractor Production Report as Project Manager and continued to do so through 16 April 1996.  Gov. Ex. 9 at   .  Gov. Ex. 10.

104. On 4 March 1996, Mr. Abe started to sign the Government Quality Assurance Report as Quality Control Manager and continued to do through 16 April 1996.  Gov. Ex. 9 at .  Gov. Ex. 10.  

105. By on or about 1 April 1996, Appellant had completed the sand blasting and painting of the hangar doors and prepared to work on the next phase of the project: cleaning, sandblasting, painting and re-wiring the door rails.  Gov. Ex. 10.    

106. The average wind speed at Futenma for the month of April is 8 knots.  Rule 4, Tab 19.

107. The average speed of wind gusts at Futenma for the month of April is 8 knots.  Rule 4, Tab 19.

108. Appellant did not prepare or submit to Respondent a written Job Hazard Analysis for approval prior to beginning this phase of the work.  Yorimitsu dep. at 102.  

109.   To undertake the next phase of work, Appellant first removed some of the scaffolding.  Kawamitsu dep at 31.  

110. Appellant then opened the hangar doors so that it could have access to the upper rail upon which the doors ran.  Gov. Ex. 10 at   

111.  Once the door was open, Appellant further reconfigured the scaffolding.  Gov .Ex. 10 at  

112.  Between on or about 1 April 1996 and 8 April 1996, Appellant continued to reconfigure the scaffolding and clean the door rail.  Gov. Ex 10 at.  

113.   After the doors were opened, there were two pieces of scaffolding, each one of which had been on either side of the door when it was closed.  Kawamitsu dep at 49.

114. When the doors were opened, Appellant recognised that the scaffolding became even less secure than it had been because it was no longer attached to either side of the door.  Yorimitsu dep. at 8.  

115. Between on or about 1 – 8 April 1996, Appellant also installed safety nets and conducted general cleaning.  Prod Rep 70.

116. In each of the production reports submitted for the period 1-8 April 1996, Appellant certified to Respondent that the work had been done in accordance with the contract’s requirements.  Gov. Ex. 10.

117. At the time of the accident, the scaffolding was approximately 12.5 meters high, 36 meters long and 1.2 meters wide. Rule 4 Tab 9 at 14 and 17-18.  Rule 4, Tab 14.  

118.   On 9 – 10 April 1996, TRC removed the cover for electrical line from door rail.  Gov. Ex. 10 at  .

119.   Between on or about 10 – 15 April to 1996, Appellant sandblasted the door rail and applied primer.  Gov. Ex. 10 at  .

120.   On 15 April 1996, Appellant finished preparation and painting of the upper track doors for the south section of the doors and was preparing to install a new electric trolley busway in the tracks.  Gov. Ex. 10 at  

121. On 15 April 1996, one of Respondent’s employees took two pictures of the outside portion of the scaffolding.  Rule 4 tab photos 

122. From the time performance started through 15 April 199, Respondent’s construction representative, Mr. Toho, raised no objection to the manner in which Appellant erected the scaffolding.

123. From the time performance started through 15 April 1996, Respondent used the hangar, including the area behind the scaffolding, to repair and maintain helicopters.

124. Consistent with the agreement reached at the pre-construction meeting, during this period, each time a helicopter was moved into the hangar, Respondent’s Maintenance Control Division coordinated this activity with Appellant.

125. On numerous occasions during this period, Appellant asked Respondent to move helicopters within or out of the hangar and denied requests to place the helicopter in a particular location.  

126. Respondent always either complied or otherwise reached an accommodation with Appellant about these requests.  

127. At some point between the end of March 1996 and 15 April 1996, Appellant moved the barricade located on the inside of the hangar from one location to an area closer to the scaffolding.

128. On 15 April 1996, a U.S. Marine asked one of Appellant’s employees if he could bring a CH 53 E helicopter (number 10) into the hangar in order to perform repair work.      

129. Appellant’s employee agreed.   

130. Without objection from Appellant, sometime in the last afternoon of  15 April 1996, the Marines parked the helicopter in a spot behind the scaffolding.

131. On 15-16 April 1996, the scaffolding was still wrapped with a protective cover.  Rule 4, Tab 5.

132. None of the helicopter’s blades extended beyond Appellant’s barricade.

133. In the contractor production and quality control reports submitted for 15 and 16 April 1996, Appellant did not take issue with the helicopter’s location, nor did it suggest that the helicopter’s blades extended beyond any barricade.

134. The Marines placed the helicopter in that spot because another helicopter was located in the other work area in the hangar and because they needed to use a hoist located in there to perform work on the tail rotor hub.  

135. At the time the Marines parked the helicopter, the weather was calm.

136. At the time the Marines parked the helicopter, they did not expect the scaffolding to fall.  

137. The Marines left the hangar at a time unknown but before 0400 on 16 April 1996. 

138. At around 2220, a Marine entered the hangar and passed the scaffolding.  Rule 4, Tab 9 at 3.  

139. At that time the weather the wind was calm and there was a slight drizzle.  The scaffold was standing.  Rule 4, Tab 9 at 3.

140. After that time, it began to rain and the winds began to blow.

141. At around 0300 on 16 April 1996, the weather station at Futenma Air Base issued a wind warning until 0900 at 18 knots with gusts up to 25 knots and isolated 28 knots.

142. At 0310, the weather station at Futenma recorded a wind speed of 32 knots.  Gov. Ex. 11.

143. At 0341, the weather station at Futenma recorded a wind speed of 31 knots.  Gov. Ex. 11. 

144. Respondent did not summon the contractor to the site to take any action with respect to the scaffolding because no one believed it was necessary under the conditions being experienced.  

145. No TCORR condition of any kind was announced.  

146. On 16 April 1996, at between 0350 and 0400, a U.S. Marine discovered that the scaffolding Appellant had erected had fallen on helicopter number 10.  Rule 4, Tabs 6, 7, 8 and  9 at 1, 2, 3, 11-12.  

147.   When the scaffolding fell, it landed on three blades of a U.S. Marine Corps helicopter , breaking two and bending one to the ground.  Rule 4, Tab 5.

148. When the scaffolding fell, it damaged the fire alarm panel, electrical conduits and compressed airlines on the south wall.  Rule 4 Supp. Tab 34-36, 59, 60, 65, 66, 95, 99, 105, 154.

149. After the accident, Appellant repaired that damage at no expense to Respondent.

150. That Marine notified various other Marines and government personnel, who in turn notified Appellant.  

151. After the accident. Respondent and Appellant took photos.  None of those photos show a barricade of any kind.  Supp. Rule 4, Tab 24-156.  

152. After the accident, Appellant’s employees cleaned up the scaffolding, which they subsequently rebuilt at no cost to Respondent. 

153.   After the accident, certain of Appellant’s employees came to the Building 539.  

154.   One of the employees drew a diagram of the scaffolding as it appeared just prior to its collapse.  Gov. Ex. 12.  

155. The diagram shows the two pieces of scaffolding, which had originally had been on either side of the hangar door, held together by three pipes.  Id. 

156. According to the deposition testimony of one of those employees, the diagram accurately depicts the scaffolding as it was just before the accident.  Yorimitsu dep. at 97-98.  

157. Shortly after the accident, Appellant’s personnel prepared an Accident Report for Appellant’s internal use.  Gov. Ex. 13.    

158. The Accident Report states that “[t]he scaffolds were installed both inside and outside of the hangar doors.  The painting of the doors had been completed, and the actual doors had been retracted to allow painting of the upper railings.  It is thought that the outside scaffolds, covered by a protective netting, leaned into the inside scaffolds due to strong winds from the runway, and eventually caused the inside scaffolds to collapse both from the strong winds and the weight of the outside scaffolds.”   Gov. Ex. 13. 

159. As one of Appellant’s employees testified at his deposition, Appellant reached this determination because on the day after the accident, it found empty “screw jacks,” and concluded that the outside scaffolding had lifted out of the screw jacks when the wind blew and the scaffold leaned.  Abe dep. day 3 at 17-18.

160. Photos taken after the accident confirm the empty screw jacks.  Supp. Rule 4, Tabs 53,54,58, 67, 119, 129, 146.  

161. The Accident Report does not state that the helicopter blades extended beyond Appellant’s barricade.  Gov. Ex. 13. 

162.  One of Appellant’s witnesses testified at his deposition that the only conditions under which Appellant expected the scaffolding to fall were those of an earthquake or a typhoon.  Abe dep. day 3 at 88. 

163.   On 16 April 1996, Appellant also prepared a “Report on the Circumstances of the Accident” for its internal use.  Gov. Ex. 14.  

164.   That report states that “[t]he scaffolds had been previously supported by the doors pulled out from the door pockets for painting.  Approximately ten (10) days prior to the accident, the doors were retracted into the door pockets for painting of upper railings.  At that time, the inside and outside scaffolds were connected by singular pipes to constitute a free-standing structure.”  Gov. Ex. 14.

165. The Accident Report does not state that the helicopter blades extended beyond Appellant’s barricade.  Gov. Ex. 14.  

166. Shortly after the accident, one of Appellant employees prepared a drawing of the accident scene.  Gov. Ex. 17.  It does not show the helicopter’s blades extending over a barricade.

167. On 25 April 1996, Appellant submitted a Contractor Significant Incident Report.  Rule 4, Tab 14 at 2.  

168. The report asks the contractor to “[l]ist OSHA and EM 385 1-1 standards that were violated.”  The contractor responded “N/A,” meaning not applicable. Rule 4, Tab 14 at 2.  Rule 4, Tab 15 at 6 and .        

169. The parties have stipulated that Mr. Davis wrote in a 10 June 1996 e-mail that “OSHA 29 CFR 1926 and U.S. Army Corps of Engineers Safety Manual, EM 385-1 were not ignored, since they provided the basis for the quality inspection of the scaffolding provided, and were generally complied with.  Opinion by Administrative Judge Dicus on Appellant’s Motion to Compel Discovery at 9, 8 October 1998.

170. After the accident, Respondent also conducted a JAGMAN investigation to determine the cause of the accident.  Rule 4, tab 17.

171. Respondent concluded that cause of the accident was Appellant’s failure to erect the scaffolding in accordance with the contract’s requirements.  Rule 4, tab 17     

172.   Respondent also concluded that the fallen scaffolding damaged certain parts of the CH 53E helicopter.    

173.   By letter of 22 February 1997, the contracting officer issued Appellant a letter of demand which stated that Appellant owed Respondent $1,039,828.00 for the damage it had caused to the CH 53E helicopter on or about 16 April 1996.  Rule 4, Tab 17.  

174.   On 1 May 1997, Appellant appealed the contracting officer’s decision to the Board.    

III.  ANTICPATED EXPERT TESTIMONY

During the trial in this matter, Respondent intends to call an expert witness.  He is an expert in the design and erection of scaffolding.  Respondent expects that this witness will testify that, had the scaffold, as configured on the night of 15 April 1996, been erected in accordance with the contract specifications, it would not have fallen over.  Appellant will not call any expert witness.  Gov. Ex. 16 at 

IV.  RESPONDENT’S CASE-IN-CHIEF
When the parties executed the contract in September 1995, they agreed, under the Permits and Responsibilities clause, that the “[t]he contractor shall … be responsible for all damages to persons or property that occur as a result of the Contractor’s fault or negligence.”  During the pre-construction conference held on 18 October 1995, the parties reaffirmed this by agreeing that Appellant would be responsible for any damage to government equipment caused by Appellant’s personnel or equipment.  The evidence establishes that Appellant is responsible for the damage to Respondent’s helicopter because that damage occurred as a result of Appellant’s fault or negligence. 

In the tort context, there are three elements to the claim of negligence.  First, there must be a duty or obligation recognized by the law, requiring the person to conform to a certain standard of conduct. W. Page Keeton et al., Prosser and Keeton on the Law of Torts §30 at 164-68 (5th ed. 1984).   Second, there must be a failure on the person’s part to conform to the standard required: a breach of that duty.  Id.  Third, there must be a reasonably close causal connection between the conduct and the resulting injury.  Id.   Fourth, there must be actual loss or damage resulting to the interests of another.  Id.  

When dealing with matters pertaining to the permits and responsibilities or similar clauses, the Boards have consistently looked to the contract to determine the duty owed.  Appeal of Brunson Associates, ASBCA 41201, 94-2 BCA ¶26,936, (Appellant did not satisfy its contractual duty ….”); Appeal of Kimmins Contracting Corporation, ASBCA No. 46271, 95-1 BCA ¶ 27,386 (Contract 81 required Appellant to install the cathode bus pars without reversing their polarity); Appeal of Clovis Heimsath and Associates, NASA BCA No. 180-1, 83-1 BCA ¶16,132, 80127 (“Appellant had a duty to the Government arising from its contractual commitment ….”); Appeal of Simpson Transfer and Storage Corp., ASBCA No. 24750, 82-2 BCA ¶15,949, 79,069 (the contract defines appellant’s obligations with respect to the standard of care to be exercised … ”). 

Here, the contract imposed upon Appellant a duty to erect the scaffolding in accordance with the provisions of 29 CFR §1926 and EM 385 1-1.  Appellant failed to meet this duty.  First, it failed to inform its subcontractor – Kawamitsu -- that the scaffolding had to be erected in accordance with these provisions.  As a consequence, Kawamitsu never informed the second tier subcontractor – Marakazu – the company that actually erected the scaffolding – that the scaffolding had to be erected in accordance with these provisions.  It stands to reason that if Marukazu did not know of these provisions, it did not erect the scaffolding in accordance with them.  

Second, at the time the doors opened, the contractor recognized that the scaffolding had become even less sturdy.  Yet, it failed to prepare and submit to Respondent for approval a written hazard analysis as required under the contract.  

Third, Mr. Glabe’s anticipated testimony is that the scaffolding was not erected in accordance with the contract’s provisions.  If it had been it would not have fallen under the conditions in question.   

Appellant’s failure to erect the scaffolding in accordance with the contract’s provisions was the proximate cause or reason that the scaffolding fell.  As one commentator has stated, “[t]he defendant’s conduct is the cause of the event if the event would not have occurred but for that conduct; conversely, the defendant’s conduct is not a cause of the event if the event would have occurred without it.”  Law of Torts §41 at 266.  Here, but for Appellant’s failure to ensure that the scaffold complied at all times with the contract’s provisions, the scaffold would not have fallen.  In short, Appellant’s negligence was the proximate cause of the scaffolding falling.         

With respect to a showing of actual loss or injury, the evidence establishes that when the scaffolding fell, it landed upon three blades of a U.S. Marine Corps CH 53E helicopter.  Respondent’s Statement of Costs and the evidence attached thereto and incorporated herein by reference further establishes that this caused $969,957.00 in damages.  

In view of the foregoing, it is reasonable for the Board to conclude that Respondent has made a prima facie showing that the damages Respondent’s helicopter sustained occurred as a result of Appellant’s fault or negligence.  Under the permits and responsibilities clause, Appellant is responsible for those damages in their entirety, absent a credible defense.  No such defense exists.   

V. APPELLANT’S DEFENSES


At this time, Respondent does not know the exact defenses Appellant will raise.  However, based on the Complaint and Appellant’s First Pre-Hearing Brief, Respondent anticipates that Appellant will raise the following defenses.  

A.  Contract Compliance 


Appellant has argued that the scaffold was, in fact, compliant.  Appellant relies on two sources – a document entitled Summary Statement of Mr. Toho and an e-mail from Larry Davis to Cynthia Hunt.  


The Toho statement is an enclosure to the JAGMAN.  It reflects the notes of a third party taken during an interview with Mr. Toho.  In that statement Mr. Toho is alleged to have stated that certain “braces met safety standards.”  He is also alleged to have stated that, “in his opinion safety and quality assurance were in place.”   Mr. Davis’ e-mail statement is that the contractor did not ignore the relevant standards and generally complied with them.  


Assuming the accuracy of these statements, they say nothing about whether the scaffolding met the contract’s requirements on the night of 15 – 16 April 1996.  They also simply do not overcome the fact that the Marukazu employees who erected the scaffolding never saw, nor were they aware of the existence of those standards.  Given this, they could not have complied with them.  

Nor do the views of Messrs. Toho and Davis, who are not experts in scaffolding, overcome Mr. Glabe’s expert opinion: the scaffolding would not have fallen had it been erected in accordance with the contract’s standards.   


Given this, the Board should continue to conclude that Respondent had made the requisite prima facie showing, Appellant’s arguments to the contrary notwithstanding.   

B. Waiver


Appellant has also argued that Respondent waived the contract requirements governing the scaffolding when it inspected and approved of the scaffolding design and construction.  Respondent has stated in interrogatory responses that its construction representative raised no objection to the manner in which the contractor erected the scaffolding.  See Respondent’s Response to Interrogatory No. 11 of Appellant’s Second Set of Interrogatories.  Even so, Respondent did not waive any contract requirements.


First, under the contract it was Appellant’ responsibility to conduct inspections and provide for quality control.  The inspection of construction clause states that Appellant must “maintain an adequate inspection system and perform such inspections as will ensure that the work performed under the contract conforms to the contract’s requirements.” 

In addition, the contract addresses quality control.  It required the contractor to submit daily quality control reports in which it was to certify that all work had been done in accordance with the contract’s requirements.  It also required the submission of daily production reports in which the contractor was to state that ‘safety requirements” pertaining to scaffolding had been met and to “attach a statement or checklist showing inspection preformed.”    Consistent with this, Respondent informed Appellant during the pre-construction meeting that it was responsible for the quality control of its work.  Viewed as a whole, the contract imposed upon Appellant a duty to inspect itself. 

Second, the inspection of construction clause also stated that the contractor was “subject to Government inspection and test at all places and at all reasonable times before acceptance to ensure strict compliance with the terms of the contract.”   That same clause states that any government inspections “are for the sole benefit of the Government and do not … [r]elieve the Contractor of responsibility for providing adequate quality control measures.”  It further states that the “presence or absence of a Government inspector does not relieve the Contractor from any contract requirement.”  

In the same vein, the contract also states: “the failure of the Government in one or more instances to insist upon strict performance to terms of this contract … shall not be construed as a waiver or relinquishment of the right to assert or rely upon such terms … on future occasions.”  Respondent right to conduct inspection did not relieve Appellant to perform in accordance with the contract’s requirements.   Granite Constr. Co. v. United States, 962 F.2d 988, 1003 (Fed. Cir. 1998)  (the right of the government to inspect work generally does not relieve the contractor of the responsibility to perform in accordance with the contract specifications.)   

   
In short, under the contract Appellant was required to police itself.    No government action or inaction relieved it of that responsibility.   Hence, even though the construction representative raised no objection to the manner in which the contractor erected the scaffolding, Appellant was still responsible for erecting and maintaining scaffolding that at all times complied with the contract’s requirements. The Board should reject Appellant’s claim of waiver.

C. Comparative Fault  


Appellant argues that, even if the Board finds that Appellant’s fault or negligence caused damage to Respondent’s helicopter, it should also find Respondent at fault or negligent and apportion the damages accordingly.  Respondent agrees that, as a matter of law, liability is to be apportioned on the basis of comparative negligence.  United States v. Seckinger, 397 U.S. 203, 216.  Respondent disagrees, however, that, as a matter of fact, it was  negligent or at fault.  Respondent’s actions were reasonable and prudent under the circumstances.  Respondent never engaged in conduct that involved an undue risk of harm to the helicopter or that was contrary to the contract’s terms.


On or about 15 April 1996, Respondent moved the helicopter into the hangar.  In the afternoon or early evening, the helicopter was moved into the area behind the scaffolding and placed in the spot where it was damaged when that scaffolding fell.   Consistent with its past pattern of practice and the agreements reached at the pre-construction meeting, before moving the helicopter into that spot, Respondent checked with Appellant.  Appellant posed no objection. 

Respondent placed the helicopter in that spot because it intended to perform repair work on the tail rotor hub, and another helicopter was parked in the other work area in the hangar.   To do that work, Respondent needed to use a hoist, available in that area.  At the time the helicopter was parked, there was no indication of severe weather, nor was there any indication that the scaffolding was going to fall.  There was also no possibility of the hangar door falling; it had been retracted into the door pockets.  The helicopter’s  blades did not extend over any barricade Appellant may have erected.       

At some point prior to 2200, the night crew left.  At around 2200, a Marine entered the hangar.  The scaffolding was still standing, the winds were calm and there was a light drizzle.  At around 0300 on 16 April 1996, the weather station at Futenma Air Base forecast gusts of up to 25 knots and isolated gusts of up to 28 knots.  There was nothing unusual about this weather.  It often is rains and is this windy on the island of Okinawa.  

Armed with this information, Respondent did not move the helicopter.  

Respondent believed that, as Appellant had certified, the scaffolding complied with the contract’s requirements.  Respondent further believed that, as required under the contract, qualified individuals had erected the scaffolding.  As a result, Respondent believed that the scaffold could easily withstand the winds that were forecast.  Appellant agrees – the only conditions under which it expected the scaffolding to fall was an earthquake or typhoon.  So does Respondent’s expert.   Given this, there was no reason to move the helicopter.


Aware of the forecast, Respondent also never asked Appellant to come to the site to remove, reconfigure or tie down the scaffold.  Respondent did not take this action because it did not expect the scaffold to fall.  Nor, according to Respondent’s experts should it have fallen under the condition experienced.  Consistent with this, the contract imposed no duty on Respondent requiring it to notify or request action by the Appellant under the weather conditions at issue.    

The contract states that when winds gusts of 30 knots per hour (high winds) or greater are forecast, the contractor may be required to accomplish a general clean up.  Emphasis added.  Respondent discovered the fallen scaffolding at between 0350 and 0400 on 16 April 1996.  Prior to that time, winds gusts of 30 knots per hour were not forecast on Futenma Marine base.   

Under such circumstances, Respondent had neither a duty nor the right to require anything of Appellant.  Indeed, even if the winds had been forecast to exceed 30 knots, Respondent had no obligation to take any action.  The contract merely states that Respondent “may” take action.  It gives Respondent a right.  It does not oblige Respondent to do anything.  

Further, when wind gust of greater than 30 knots are forecast, the contractor is required to engage only in general cleanup (e.g. bundling or tying wooden items).  General cleanup does not include tying or taking down or reconfiguring scaffolding.  As the contractor recognized in its Safety Plan, this occurs only upon declaration of weather “Condition 2,” a much more serious wind condition that simply was not at issue here.     

In short, on the night of 15-16 April 1996, Respondent parked the helicopter in the spot in question, left it there after it began to rain and the wind began to blow, and did not require the contractor to take action with respect to the scaffolding.  These decisions were reasonable and prudent under the circumstances and consistent with the contract.  Respondent was neither negligent nor at fault.         

VI. FOREIGN LAW  

Appellant claims that the law of Japan applies to this Appeal.  Specifically, Appellant states that “comparative negligence must be applied to any allocation of damages under this Appeal.”  Second Pre-Hearing Brief at  5.  Appellant also contends that it may invoke force majeure as a constructive contract provision.  Id.    

First, under U.S. law, the Board should apportion damages based upon the relative fault of the parties.  Appellant contends that, under Japanese law, damages are apportioned according to the relative fault of the parties.  In short, it appears that U.S. and Japanese law is the same in this regard.  Accordingly, there is no conflict and no need for the Board to apply Japanese law.  Fayyad Al-Kurdi v. United States, 25 Cl. Ct. 599, 602 (1992) (a false conflict exists when the potentially applicable laws do not differ and obviates the need to apply foreign law)

Second, the contract contains a force majeure provision.  Accordingly, there is no need to constructively read it into the contract.  Moreover, even if Appellant could establish that the provision were applicable here, Appellant would only be entitled to an extension of time for days of delay caused by wind.  Appeal of Goodyear Roofing and Heating, Inc.  ASBCA No. 23,931, 79-2 BCA ¶14,169 (the only relief allowed is an extension of time for delays caused by the flood.)   Days of delay are not an issue in this matter.

In view of the foregoing, Respondent urges the Board to disregard Japanese law; it will not alter the outcome of this case.     

V.  CONCLUSION


Respondent asks the Board to find that, based on the evidence, Appellant’s fault or negligence was the proximate cause of $969,957.00 in damages Respondent’s helicopter sustained on the night of 15-16 April 1996.  Respondent further asks the Board to find that, under the contract, Appellant is responsible for those damages.         
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